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This program is approved for 1.5 (general) recertification credit hours toward PHR, SPHR and GPHR recertification through 

the HR Certification Institute. For more information about certification or recertification, visit the HR Certification Institute 

website at www.hrci.org. 

The use of this seal is not an endorsement by the HR Certification Institute of the quality of the program. It means 

that this program has met the HR Certification Institute's criteria to be preapproved for recertification credit. 

 

CMS Releases Health Insurance Marketplace Navigator Standard Operating Procedures Manual 

On Aug. 26, 2013, CMS released a manual designed to educate navigators on the standard operating procedures (SOP) of 

their roles in federally-facilitated exchanges (FFEs). PPACA enlists navigators to provide information and guidance on the 

plans available to consumers within health insurance exchanges. The SOP manual, which is 217 pages in length, explains 

how navigators should carry out their prescribed duties under PPACA, including procedures regarding:  

 outreach and education; 

 impartial selection, completion and submission of a qualified health plan (QHP); and 

 communication and customer service strategies to meet the needs of the navigator’s target enrollment population. 

Additionally, the SOP manual outlines specific means by which navigators can protect the personally identifiable information 

of their consumers and prevent fraudulent activities.  

SOP Manual  

 

http://www.hrci.org/
http://www.healthreformgps.org/wp-content/uploads/navigator-SOP-manual-8-26.pdf
http://www.healthreformgps.org/wp-content/uploads/navigator-SOP-manual-8-26.pdf
http://engage.vevent.com/index.jsp?eid=2001&seid=151&lc=en&cc=US
https://internal.nfp.com/webfiles/public/2013/emails/ess/ccg-bi-weekly-training/links/Cheryl Jez Bio.pdf
https://internal.nfp.com/webfiles/public/2013/emails/ess/ccg-monthly-training/links/Leave Laws Are Ever Changing  Are You Keeping Up2.ics


 

IRS Issues Proposed Rule on the Small Business Health Care Tax Credit for SHOP Coverage in 

2014 and Beyond 

On Aug. 26, 2013, the IRS issued proposed regulations addressing the small business health care tax credit in 2014 and 

beyond, which incorporate previously issued guidance from previous years. The IRS webpage dedicated to the tax credit has 

been updated, including revised Q&As.  

As background, the small business health care tax credit applies to certain small employers that offer health insurance 

coverage to their employees. The tax credit has been available since 2010, but some important changes occur starting in 

2014:  

 The maximum credit amount increases from 35 percent to 50 percent of premiums paid (from 25 percent to 35 

percent for eligible small tax-exempt employers);  

 The coverage must be offered through a Small Business Health Options Program (SHOP) exchange (employers 

must contribute a uniform percentage of at least 50 percent of premiums); 

 The credit can be claimed for only two consecutive years beginning on or after 2014, and cost-of-living adjustments 

may be made to the average annual wage phase-out amounts.  

Here are some highlights of the proposed regulations: 

Eligible Small Employers 

The tax credit is available only for eligible small employers, which are those with no more than 25 full-time equivalent (FTE) 

employees whose average annual wages are less than $50,000, as adjusted for inflation starting in 2014. Controlled group 

rules apply to aggregate employers under common control.  

Two-Consecutive-Year Limit 

Starting in 2014, an employer may claim the credit for only two consecutive taxable years, starting with the first year for which 

the employer files a Form 8941 claiming the credit, even if the employer is only eligible to claim the credit for part of the first 

year. There is a transition rule for an employer with a non-calendar-year plan that allows the 2014 credit to be calculated for 

the entire 2014 taxable year so long as the employer switches to SHOP coverage as of the first day of the plan year 

beginning in 2014. Years prior to 2014 for which the employer claimed the credit do not count in determining the two-year 

limit. The proposed regulations incorporate employment tax rules to prevent avoidance of the two-year limit through the use 

of successor entities.  

Determining Employees Taken Into Account 

All employees are generally taken into account when determining FTE employees and average annual wages, including part-

time employees, former employees who terminate midyear, and employees who are not offered, or do not enroll in, health 

coverage. Certain individuals are excluded for purposes of the credit, including independent contractors, sole proprietors, 

partners in a partnership, more-than-2 percent shareholders in an S corporation, and more-than-5 percent owners of other 

businesses (and certain family members of some owners). Seasonal workers are not counted for determining FTE 

employees and wages, but premiums paid on behalf of a seasonal worker are counted in determining the amount of the 

credit. The rules for determining FTEs are generally the same as those in earlier IRS notices—employers choose among 

counting actual hours or using an equivalency and divide all aggregated hours by the number of employees. The proposed 

regulations and the IRS Q&As provide detailed examples.  



Uniform Percentage Requirement 

Employers must pay a “uniform percentage” of at least 50 percent of the premium for each employee enrolled in SHOP 

coverage. The proposed regulations explain the rules (with examples) for a variety of situations, including both list billing and 

composite billing arrangements for QHP premiums, offering tiers of coverage in addition to self-only coverage (such as self-

plus-one or family coverage) and offering more than one QHP. Premiums paid through salary reductions or employer-

provided flex credits under a cafeteria plan are not treated as employer-paid premiums for purposes of the tax credit. 

Amounts made available by an employer under an HRA or health FSA, or contributed by an employer to an HSA, are also not 

counted as employer-paid premiums.  

Proposed Regulations 

IRS Webpage  

 

HHS Releases Final Regulations on Exchange Standards, Employer and Employee Appeals 

On Aug. 30, 2013, a final regulation was published in the Federal Register finalizing a number of policies related to the 

implementation of PPACA, including provisions affecting exchange standards, eligibility appeals for both employers and 

employees, exchange “program integrity,” information on the SHOP exchange, and agent and broker issues. The exchanges 

are scheduled to begin accepting enrollment on Oct. 1, 2013.  

Program Integrity 

The regulations did not finalize all of the general exchange program integrity and oversight rules, such as the proposed rules 

creating new recordkeeping, annual reporting and auditing requirements for exchanges. They did, however, finalize specific 

rules making QHP insurers responsible for compliance with applicable FFE standards by agents, brokers, and others with 

whom they have agreements for administrative or health care services. They also finalized certain financial integrity rules 

related to the temporary federal risk corridor program, modified to allow certain QHPs outside of the exchanges that are 

“substantially the same” as certain QHPs in the exchanges to receive risk corridor program payments to protect against 

inaccurate rate setting. The regulations also address requirements for QHP insurers, including civil money penalties 

assessable by the FFE for an insurer’s violation of the QHP standards (such as charging excessive premiums or denying 

enrollment based on health status).  

SHOP Exchanges 

HHS also has finalized guidance that permits a state that has already received conditional approval to operate a state-based 

exchange for 2014 to request permission to operate a SHOP-only exchange instead (while the individual market operates 

under a FFE). A modification in the final rules permits a state to have a SHOP-only exchange based on reasonable 

assurance to HHS that the state will be in a position to establish and operate just a SHOP in 2014—the state is not required 

to have already obtained conditional approval.  

Eligibility Appeals 

Finally, the regulations finalize the process for individuals to appeal exchange decisions denying eligibility for premium tax 

credits, cost-sharing reductions, and certain exemptions from the individual mandate. The regulations also finalize the 

appeals process that employers will use to challenge an exchange’s determination that an employee (or group of employees) 

is eligible for premium tax credits through the exchange (which would indicate that the employer does not offer affordable, 

minimum value coverage to the affected employees). A state-based exchange can provide the appeals process, or it can 

http://www.gpo.gov/fdsys/pkg/FR-2013-08-26/pdf/2013-20769.pdf
http://www.irs.gov/uac/Small-Business-Health-Care-Tax-Credit-for-Small-Employers


defer to HHS to provide the process. The regulations describe the notice, procedural, evidentiary and decision-making 

requirements for appeals—emphasizing, however, that the amount of personal information employers will have access to 

during the appeals process is limited and prohibiting employers from seeing employees’ tax return information. Also, if the 

employer’s appeal is successful (resulting in a determination that an employee is not eligible for the premium tax credit), the 

employee will have an opportunity to appeal the redetermination. (Any further appeal by the employer would be through the 

IRS appeal process as part of its assessment of employer shared responsibility penalties). The regulations also finalize the 

process for employers and employees to appeal SHOP denials of eligibility, mostly tracking the appeal procedures for 

eligibility for premium tax credits.  

Summary 

Employers will want to study the process for appealing exchange determinations that their employees are eligible for 

premium tax credits—beginning in 2015 these employees may trigger shared responsibility penalties for the employer. 

Employers and employees will both benefit from accurate eligibility determinations since employees can avoid having to 

repay unearned advance tax credits and employers can avoid the hassle of erroneous assessments of shared responsibility 

penalties. Clear communications by employers to employees regarding the affordability and extent of employer coverage, 

such as through the required exchange notice, is encouraged.  

Final Regulations  

CMS Fact Sheet  

 

IRS Releases Proposed Regulations on PPACA’s Employer Information Reporting Requirements 

On Aug. 5, 2013, the IRS released proposed regulations relating to PPACA’s employer information reporting requirements. 

As background, PPACA adds IRC section 6055, which requires information reporting by insurers, self-insuring employers and 

other parties that provide health insurance coverage, also known as minimum essential coverage (MEC). Under 6055, 

employers are required to report information about the employer (including contact information) and include a list of 

individuals with identifying information and the months they were covered. Employers must also send a report to employees 

relating to the coverage provided. 

PPACA also adds IRC section 6056, which requires information reporting by employers that are subject to PPACA’s 

employer mandate (i.e., those employers that have 50 or more full-time employees or full-time equivalent employees). Under 

6056, such employers must report information about the employer and provide detailed information on the coverage 

provided, including (among other things) a list of the full-time employees offered coverage, whether the coverage is of 

minimum value, and the cost of self-only coverage. Employers must also send a report to employees relating to the coverage 

provided.  

Both 6055 and 6056 were originally effective beginning in 2014. Earlier this year, though, the IRS delayed that effective date 

until 2015. The proposed regulations describe a variety of options to potentially reduce or streamline the information 

reporting. These options include:  

 Eliminating the need to determine whether particular employees are full-time if adequate coverage is offered to all 

potentially full-time employees 

 Permitting employers to report the specific cost to an employee of purchasing employer-sponsored coverage only if 

the cost is above a specified dollar amount 

http://www.federalregister.gov/articles/2013/08/30/2013-21338/patient-protection-and-affordable-care-act-program-integrity-exchange-shop-and-eligibility-appeals
http://www.cms.gov/CCIIO/Resources/Fact-Sheets-and-FAQs/pi-final-8-28-2013.html


 Permitting self-insured plans to furnish a substitute statement (rather than employee statements) 

 Limiting reporting for certain self-insured employers offering no-cost coverage to employees and their families 

 Permitting employers under 6055 to forego reporting the specific dates of coverage (instead reporting only the 

months of coverage), the amount of any cost-sharing reductions or the portion of the premium paid by an employer 

 Replacing section 6056 employee statements with Form W-2 reporting on offers of employer-sponsored coverage 

The proposed regulations provide for a comment period, which is meant to run through the beginning of November. The IRS 

will take the comments into consideration as they finalize the regulations.  

Proposed Regulations on IRC Section 6055 

Proposed Regulations on IRC section 6056  

Press Release  

 

IRS Issues Final Regulations on Individual Mandate, Minimum Essential Coverage Requirements 

On Aug. 30, 2013, the IRS issued final regulations regarding the shared responsibility for not maintaining MEC. This is also 

known as the individual mandate. An individual who does not maintain MEC will be subject to a penalty, which will be payable 

on Form 8965. A taxpayer is liable for the penalty amount if any nonexempt individual who may be claimed by the taxpayer 

as a dependent for a tax year does not have MEC. This is true regardless of whether the taxpayer actually claims the 

individual as a dependent for the year, including both children and qualifying relatives.  

MEC includes: 

 Employer sponsored coverage (This includes COBRA continuation coverage, retiree coverage, coverage under a 

self-insured group health plan and coverage under certain grandfathered group health plans. It also includes plans 

offered “on behalf of an employer” such as multiemployer and single employer collectively bargained plans and those 

offered by a professional employer organization (PEO))  

 Individual coverage offered inside or outside the marketplace 

 Medicare Part A 

 Medicaid (Note: pregnancy related Medicaid is not MEC for years 2015 and after) 

 State Children’s Health Insurance Programs (CHIP) 

 Certain types of veterans health coverage 

 TRICARE 

Coverage issued in a U.S. territory is not MEC unless it is provided through an exchange. Additionally, time spent in a waiting 

period is not counted as MEC.  

An exemption from the individual mandate is available to:  

 Individuals who cannot afford coverage 

 Taxpayers with income below the filing threshold 

 Members of Indian tribes (A hardship exemption is available for an individual who is not a member of a federally-

http://www.federalregister.gov/articles/2013/09/09/2013-21783/information-reporting-of-minimum-essential-coverage-draft-guidance-for-industry-and-staff
http://www.federalregister.gov/articles/2013/09/09/2013-21791/information-reporting-by-applicable-large-employers-on-health-insurance-coverage-offered-under
http://www.treasury.gov/press-center/press-releases/Pages/jl2157.aspx


recognized Indian tribe, but who is eligible for services through an Indian health care provider) 

 Hardship 

 Those with a short coverage gap (up to 3 months) 

 Religious conscience 

 Members of a health care sharing ministry 

 Incarcerated individuals 

 Those who are not lawfully present in the U.S 

Further guidance is expected regarding how wellness incentives and HRA contributions will affect affordability, as well as 

whether an employer providing subsidies or funding a pre-tax arrangement for employees to purchase individual coverage 

will be considered an employer sponsored plan.  

Final Regulations  

 

DOL Issues Affordable Care Act Implementation FAQs Part XVI 

On Sept. 4, 2013, the DOL issued Part XVI of the FAQs about the Affordable Care Act implementation. There were two 

frequently asked questions (FAQs) included. The first is related to the Exchange Notice requirement. The DOL clarifies that 

another entity (such as an insurance carrier, multiemployer plan or a third party administrator) may distribute the notice on 

behalf of the employer. Employers are reminded that the notice should be distributed to all employees. If the other entity only 

distributes the notice to a subset of employees (e.g. only employees enrolled in the plan), the employer would still be 

responsible for distributing the notice to the remaining employees. 

 

The second question is related the 90-day waiting period limitation, which is effective for plan years beginning on or after Jan. 

1, 2014. The DOL clarifies that the proposed rules issued in March 2013 may be relied upon for guidance through at least 

2014. When final regulations are released, any provisions that are more restrictive on plans will not be effective prior to Jan. 

1, 2015 and plans would be given sufficient time to comply. 

FAQs  

 

IRS Ruling: All Legal Same-sex Marriages are Recognized for Federal Tax Purposes 

On Aug. 29, 2013, the IRS issued Revenue Ruling 2013-72, which states that same-sex couples legally married in 

jurisdictions that recognize same-sex marriage will be treated as married for federal tax purposes, regardless of the laws of 

the jurisdiction in which the couple resides. Known as the “state of celebration” rule, any same-sex marriage legally entered 

into in any state, the District of Columbia (D.C.), a U.S. territory or a foreign country will be recognized for federal tax 

purposes. Currently, 13 states and D.C. have legalized same-sex marriage, as have 15 foreign countries. 

The ruling—highly anticipated since the U.S. Supreme Court struck down section 3 of DOMA in June—applies for all tax 

purposes (including filing status, claiming personal dependency exemptions, taking the standard deduction, employee 

benefits, contributing to an IRA and claiming the earned income or child tax credits) where marriage is relevant. This would 

http://www.dol.gov/ebsa/faqs/faq-aca16.html
https://www.dol.gov/ebsa/faqs/faq-aca16.html


include any provision of the IRC that uses the terms “husband and wife,” “husband” and “wife”).  

For employers, this means that the tax advantages of coverage for employer-sponsored health insurance and other benefits 

is now available to a same-sex spouse on the same basis as an opposite-sex spouse. Employers that were previously 

providing coverage to same-sex spouses may immediately stop imputing federal tax relating to that coverage (although state 

taxes may still apply). The ruling also announced that the agencies will issue streamlined procedures for employers that wish 

to file refund claims for employment taxes paid on previously-taxed health insurance and fringe benefits provided to same-

sex spouses (for tax years still open under the statute of limitations (SOL)—generally the later of three years from the date 

the return was filed or two years from the date the tax was paid).  

For employees, individuals who were in same-sex marriages and covered by an employer plan may file original or amended 

federal income tax returns choosing to be treated as married for federal tax purposes. Such individuals may do so for tax 

years still open under the SOL. In addition, for employee benefits purposes, employees who previously purchased same-sex 

spouse health insurance coverage from their employers on an after-tax basis may treat amounts paid for that coverage as 

pre-tax and excludable from gross income. The ruling describes the process for filing an amended individual federal income 

tax return. The IRS also issued a set of frequently asked questions (FAQs) for individuals of the same sex who are married 

under state law—the FAQs further describe the ruling’s effect on their situation.  

Importantly, the ruling does not apply to registered domestic partners, civil unions or other similar relationships under some 

states’ laws. The IRS issued a set of FAQs that explain the various federal tax implications for individuals in these 

relationships.  

Revenue Ruling 2013-17  

IRS News Release 

FAQs for Individuals of the Same Sex Who are Married Under State Law 

FAQs for Registered Domestic Partners and Individuals in Civil Unions  

 

HHS Announces Guidance Regarding Medicare Beneficiaries in Same-sex Marriages 

On Aug. 29, 2013, HHS issued a memo clarifying that all beneficiaries in private Medicare plans have access to equal 

coverage when it comes to care in a nursing home where their spouse lives. This guidance is in response to the recent 

Supreme Court ruling in United States v. Windsor, No. 12-307, finding section 3 of DOMA unconstitutional. Under current law, 

Medicare beneficiaries enrolled in a Medicare Advantage plan are entitled to care in the skilled nursing facility where their 

spouse resides. This guidance now clarifies that such treatment will be extended to same-sex spouses, consistent with the 

Windsor decision. Previously, seniors with same-sex spouses enrolled in Medicare Advantage may have had to choose 

between receiving coverage in a nursing home separate from their spouse or disenrolling in the Medicare Advantage plan, 

resulting in more out-of-pocket cost to receive care in the same facility. This guidance specifically states that this extends to 

all couples in a legally recognized same-sex marriage, regardless of where they reside. 

HHS Press Release  

http://www.irs.gov/pub/irs-drop/rr-13-17.pdf
http://www.irs.gov/uac/Newsroom/Treasury-and-IRS-Announce-That-All-Legal-Same-Sex-Marriages-Will-Be-Recognized-For-Federal-Tax-Purposes%3B-Ruling-Provides-Certainty%2C-Benefits-and-Protections-Under-Federal-Tax-Law-for-Same-Sex-Married-Couples
http://www.irs.gov/uac/Answers-to-Frequently-Asked-Questions-for-Same-Sex-Married-Couples
http://www.irs.gov/uac/Answers-to-Frequently-Asked-Questions-for-Registered-Domestic-Partners-and-Individuals-in-Civil-Unions
http://www.hhs.gov/news/press/2013pres/08/20130829a.html


 

IRS Proposed Regulations Require Electronic Filing for Certain Retirement Plans 

On Aug. 30, 2013, the IRS issued proposed regulations that would require plan administrators of 401(k) and other retirement 

plans to file certain forms electronically (or using other specified magnetic media), namely the Form 5500 series and Form 

8955-SSA. The proposed rules would apply to any plan administrator or employer required to file at least 250 returns of any 

type— including employment tax returns, income tax returns and information returns such as Form W-2 and Form 1099. The 

controlled group rules under IRC section 414 would apply in determining whether the 250-return threshold is exceeded. 

The requirement applies for plan years beginning on or after Jan. 1, 2014 for plans that have a filing deadline (without 

extensions) after Dec. 31, 2014. Failure to comply will be seen as a failure to file. Penalties for such are $25 per day for 

failure to file Form 5500, up to $15,000; and $1 per day for failure to file Form 8955-SSA, up to $5,000.  

Proposed Regulations   

 

Idaho  

Your Idaho Health, Idaho’s state-based health insurance exchange has information regarding individual and small employer 

policies to be offered for 2014. Eight insurance companies will offer a total of 76 individual health plans, 55 small group health 

plans, 13 individual dental plans and 17 small group dental plans. The announcement included sample rates for a 31 year old 

individual. Depending on the rating area, the individual’s rates for single coverage will range from $159.80 to $326 per month, 

and $527.52 to $1,110 for a family of four. Comprehensive information regarding plans and premiums will be released by Oct. 

1, 2013 when the exchange begins its open enrollment period.  

Press Release  

 

Mississippi 

On Sept. 4, 2013, Commissioner of Insurance Chaney announced the state’s intention to operate a state-based Small 

Business Health Options Program (SHOP). The state would continue to have a state-based individual marketplace. The 

state’s application for a state-based SHOP will now be reviewed by HHS and needs to be approved before proceeding.  

Press Release  

 

Nebraska 

On Aug. 29, 2013, the Nebraska Department of Insurance announced preliminary rates for individual and small employer 

policies to be sold through the state’s federally-facilitated health insurance exchange. The rates vary by age, rating area, 

family tier and tobacco usage. The rates for a non-smoker with single coverage vary from $161.58 to $540.38 per month for 

http://www.gpo.gov/fdsys/pkg/FR-2013-08-30/pdf/2013-21159.pdf
http://www.yourhealthidaho.org/idahoans-to-have-robust-choice-of-health-plans-on-your-health-idaho/
http://www.mid.ms.gov/press_releases/2013/pressrel090413.pdf


bronze-level coverage. The rates for a small group medical plan rates for a single non-smoker vary from $206.48 to $742.71 

per month for bronze-level coverage. The department also released a rate comparison for sample scenarios indicating the 

change in premium based on 2013 rates. 

Press Release  

Rate Chart  

Rate Comparison  

 

New York 

On Aug. 23, 2013, the state of New York announced that the certification course for the Small Business Marketplace (SHOP) 

is available. In previous editions of Compliance Corner, we have announced training for the federally-facilitated exchanges. 

However, as New York has elected to operate a state exchange, they are also responsible for the training programs related 

to their own exchange. The instructions provided by the state of New York related to the certification course provide important 

information about the steps necessary for brokers to complete their certification and obtain access to the enrollment portal. 

SHOP Certification Instructions  

 

Rhode Island 

On July 11, 2013, Gov. Chafee signed H.B. 5889 into law. The Temporary Caregiver Insurance Bill will allow those caring for 

a seriously-ill family member to take family leave from work with partial pay. Benefits are available for care of a seriously-ill 

child, spouse, domestic partner, parent, parent-in-law or grandparent. They are also available for new parents so they can 

bond with their infant. The benefits for the program will be funded solely through employee contributions. As an example, a 

worker earning $40,060 a year will contribute 64 cents a week to the program. 

HB 5889  

 

Vermont   

On Aug. 28, 2013, the Vermont Division of Insurance issued Bulletin 179 related to the mid-term replacement of health 

insurance coverage in the small group marketplace. The bulletin includes a reminder that as of Jan. 1, 2014, all policies must 

be purchased through Vermont Health Connect. Further, all policies issued via Vermont Health Connect must have a 

common calendar year anniversary date of Jan. 1, 2015. With this in mind, the division will be reviewing policies that are 

currently on a calendar-year basis and replaced with a mid-term policy prior to Jan. 1, 2014. The department views this 

practice as subjecting consumers to multiple out-of-pocket expenditures, including co-payments, coinsurance, deductibles 

and other cost sharing mechanisms. Therefore, the mid-term replacement sale in the small group market will be considered 

an unsuitable policy and a violation of the Unfair Trade Practices Act, unless the policyholder is informed of the potential 

adverse effects of a mid-term policy change and the insurer and producer provide a sound rational for the replacement. This 

will be of interest to small employers who may have been considering the early renewal strategy to avoid some of PPACA’s 

http://www.doi.nebraska.gov/notices/notc2013/nr1308.pdf
http://www.doi.nebraska.gov/aca/consumer/aca-info/Nebraska%20Health%20Rate%20Comparison%207-20-2013final.pdf
http://www.doi.nebraska.gov/aca/consumer/aca-info/Rate%20scenarios%208-29.pdf
http://www.nystateofhealth.ny.gov/sites/default/files/SHOP%20Certification%20Course%20Instructions%208.22.13.pdf
http://webserver.rilin.state.ri.us/BillText/BillText13/HouseText13/H5889Aaa.pdf


mandates effective Jan. 1, 2014.  

Bulletin 179  

 

What are the acceptable methods of distribution for the Exchange Notice? May an employer hand deliver 

the notice in an enrollment packet? (Updated response from Aug. 13, 2013, FAQ) 

To begin with, all employers subject to the FLSA must distribute the Exchange Notice to existing employees by Oct. 1, 2013. 

Thereafter, the employer must distribute to new employees within 14 days of beginning employment. DOL Technical 

Release 2013-02 states: 

"The notice must be provided in writing in a manner calculated to be understood by the average employee. It may be 

provided by first-class mail. Alternatively, it may be provided electronically if the requirements of the Department of Labor's 

electronic disclosure safe harbor at 29 CFR 2520.104b-1(c) are met."  

Historically, we have instructed that there are only two acceptable methods of delivery: via first-class mail or via electronic 

delivery (provided the electronic requirements are met). This is based on the above language.  

Since this original FAQ was published, representatives with the U.S. Department of Labor have informally confirmed that 

hand delivery is an acceptable manner of distribution if the employer is able to ensure that each employee receives a copy of 

the notice. The National Association of Health Underwriters (NAHU) reiterated the informal statements by the DOL in a recent 

FAQ document released to their membership. This informal confirmation would also likely extend to including the notice in 

new hire materials or including the notice in open enrollment packets (but the notice must go to all employees, not just those 

eligible for health benefits).  

As this is based on informal discussions, it is not binding guidance and cannot be relied upon to protect an employer from 

audit. If the client wants to proceed with confidence, we would advise using one of the specifically enumerated methods of 

distribution (i.e. via first-class mail or via electronic delivery). 

In regards to electronic distribution, the notice may be sent via email to employees who have electronic access as an integral 

part of their job. The employer must take the necessary steps to ensure that the email system:  

 Results in actual receipt of transmitted information (which would be satisfied by return receipts or failure to deliver 

notices); 

 Protects the employee's confidential information; 

 Maintains the required style/format/content requirements; 

 Includes statement as to the significance of the document; and 

 Provides a statement as to the right to request a paper version. 

If employees do not have electronic access as an integral part of their job, they may provide the employer with an email 

address to provide the notice and they must affirmatively give consent to receive the electronic notice before the electronic 

document is provided. The email must explain what documents will be provided electronically, that their consent can be 

withdrawn at any time, procedures for withdrawing consent and changing the email address, the right to request a paper copy 

http://www.dfr.vermont.gov/sites/default/files/Bulletin_179.pdf
http://www.dol.gov/ebsa/newsroom/tr13-02.html
http://www.dol.gov/ebsa/newsroom/tr13-02.html


of the document, whether there is an applicable fee for the paper copy and what hardware or software will be needed.  

Finally, the notice may be posted to a company's intranet, but a separate notification must still be sent to each employee 

notifying them of the document's availability and the significance thereof. The notification may be a paper document or it may 

be electronic (email). If it is sent via email, the above procedures must be followed.  

 

ADA  Americans with Disabilities Act  

CMS  Centers for Medicare & Medicaid Services  

COBRA  Consolidated Omnibus Budget Reconciliation Act  

DOL  U.S. Department of Labor  

EBSA  Employee Benefits Security Administration  

EEOC  Equal Employment Opportunity Commission  

ERISA  Employee Retirement Income Security Act  

FLSA  Fair Labor Standards Act  

FMLA  Family and Medical Leave Act  

FSA  Flexible Spending Arrangement  

HHS  U.S. Department of Health and Human Services  

HIPAA  Health Insurance Portability and Accountability Act  

HRA  Health Reimbursement Arrangement  

HSA  Health Savings Account  

IRC  Internal Revenue Code  

IRS  Internal Revenue Service  

MLR  Medical Loss Ratio  

OTC  Over-the-counter Item or Drug  

PPACA  Patient Protection and Affordable Care Act (aka health care 

reform)  
  

 

 

 

National Financial Partners (NFP) and its subsidiaries do not provide legal or tax advice. Compliance, regulatory and related content is for general 
informational purposes and is not guaranteed to be accurate or complete. You should consult an attorney or tax professional regarding the application or 



potential implications of laws, regulations or policies to your specific circumstances. 
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