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FMLA 

Not a lot of attention was paid to FMLA from 1993–2008. There were lawsuits for noncompliance and sporadic guidance on 

how HIPAA and flexible spending accounts interacted. In 2008, 2009 and 2010, there was a flurry of activity involving military 

personnel and military family members, as well as airline workers. This activity is continuing into 2013. Final regulations on 

the 20th anniversary of FMLA further clarify airline- and military-related leaves and update employer disclosures. Join this call 

to hear Karen Kirkpatrick, senior compliance advisor with Infinisource, discuss the newest regulations to modify FMLA and 

what employers need to do to comply. 

May 31, 2013 

3:30 p.m. – 4:30 p.m. ET 

FMLA Final Regulations: 20 Years Later and Regulations Are Still Being Issued 

Register Now 

Speaker Bio 

 

These programs are pending approval for 1–1.5 (General) recertification credit hours toward PHR, SPHR and GPHR 

recertification through the HR Certification Institute. For more information about certification or recertification, visit the HR 

Certification Institute website at www.hrci.org.  

Note: Those listening to a recorded webinar will not be eligible for credit.  

 

All Employers Must Begin Using New Form I-9 

Federal law requires all U.S. employers to verify the identity and employment eligibility of each employee hired to work in the 

United States by completing Form I-9. An updated version of Form I-9 is now available for employers to use for employees 

hired on or after May 7, 2013. 

Revised Form I-9 Website  
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CMS Publishes Notice on Early Retiree Reinsurance Program 

On April 19, 2013, the Federal Register outlined procedures for terminating several processes under the Early Retiree 

Reinsurance Program (ERRP) in preparation for the Jan. 1, 2014, sunset date. In connection with the Federal Register, CMS 

issued a press release outlining the last date plan sponsors may update information (Dec. 31, 2013), the deadline for 

submitting ERRP reimbursement requests (July 31, 2013), the deadline for submitting corrections (July 31, 2013) and the last 

date to submit an ERRP reopening request (Dec. 31, 2013). 

Importantly, plan sponsors must continue to maintain and furnish to HHS certain records when a request is made. 

Federal Register 

Announcement  

 

Updated SBC Guidance and FAQs Released 

On April 24, 2013, the DOL issued a set of FAQs, together with a new template, for the summary of benefits and coverage 

(SBC) that applies to group health plans and individual health insurance issuers. The new rules and form modify existing 

guidance and will apply for coverage offered in 2014. 

The SBC provides information to plan participants about plan design using a required format. The new template includes two 

new entries that address whether the plan provides minimum essential coverage (MEC) and meets the minimum value (MV) 

standard. The updated SBC template is necessary because the template provided last year did not include information 

regarding whether the benefit option being described provides MEC or meets the MV requirements. These terms are relevant 

for the purpose of determining whether, and to what extent, an employer shared responsibility penalty might apply (and 

whether an individual may qualify for a premium tax credit through the state health insurance exchanges). The remainder of 

the SBC template and uniform glossary remain unchanged. 

The FAQ explains that if it would be administratively burdensome for a plan to use the new sample, the prior sample SBC can 

be used and no enforcement action will be taken, provided that a cover letter or other notice is provided to participants with 

the SBC indicating whether or not the plan provides MEC or meets the MV requirements. Sample language is provided for 

this purpose. 

FAQs About the Affordable Care Act Implementation Part XIV 

SBC Template 

SBC Template (in Word format)  

Sample Completed SBC 

 

Agencies Issue New PPACA FAQs on Expiration of Annual Limit Waivers and Clinical Trial Coverage 

On April 29, 2013, the DOL, HHS and the U.S. Department of the Treasury jointly issued FAQs about the Affordable Care Act 

Implementation Part XV. The new FAQs relate to the expiration of annual limit waivers, clinical trial coverage and provider 

http://www.federalregister.gov/articles/2013/04/23/2013-09541/early-retiree-reinsurance-program
http://www.errp.gov/newspages/2013/20130419-federal-register-announcement-posted.shtml
http://www.dol.gov/ebsa/faqs/faq-aca14.html
http://www.dol.gov/ebsa/faqs/faq-aca14.html
http://www.dol.gov/ebsa/pdf/correctedsbctemplate2.pdf
http://www.dol.gov/ebsa/correctedsbctemplate2.doc
http://www.dol.gov/ebsa/pdf/CorrectedSampleCompletedSBC2.pdf


nondiscrimination rules. 

On the expiration of the annual limit waivers, as background, under a special program established in 2010, HHS granted 

waivers from PPACA’s annual limit restrictions to certain employer group health plans, including HRAs, for plan or policy 

years ending before Jan. 1, 2014. The FAQs state that changing the plan year does not change the waiver’s expiration date. 

As an example, the FAQs state that if a waiver approval letter states that a waiver is granted for an April 1, 2013, plan or 

policy year, the waiver will expire on March 31, 2014, regardless of whether the plan or issuer later amends its plan or policy 

year. 

On clinical trial coverage, as background, beginning in 2014, a plan or insurer may not deny a qualified individual’s 

participation in an approved clinical trial with respect to the treatment of cancer or another life-threatening disease or 

condition, may not deny (or limit or otherwise impose conditions on) the coverage of routine patient costs for items and 

services provided in connection with the trial, and may not discriminate against the individual based on participation in the 

trial. The FAQs indicate that the agencies will not be issuing additional regulations on the clinical trial coverage prior to its 

effective date. Until further guidance is issued, plans and insurers must use a good faith, reasonable interpretation of the law. 

Finally, on provider nondiscrimination rules, as background, for plan or policy years beginning in 2014, group plans and 

insurers may not discriminate (with respect to plan participation or coverage) against any health care provider acting within 

the scope of that provider’s license or certification under applicable state law. According to the FAQs, HHS does not intend to 

issue additional guidance before the provision’s effective date, and until further guidance is issued, plans and insurers are 

expected to follow a good faith, reasonable interpretation of the law. Importantly, though, the FAQ clarifies that the provision 

does not require plans or insurers to accept all types of providers into a network, and it does not apply to provider 

reimbursement rates. 

FAQs About the Affordable Care Act Implementation Part XV 

 

Final Application for Public “Marketplace” Shortened to Three Pages 

On April 30, 2013, HHS Secretary Kathleen Sebelius posted a blog to the healthcare.gov website announcing that the 

application for the public marketplace (also known as the exchange) has been finalized. The application was simplified to 

three double-sided pages from the initial proposed 21-page draft. A longer application must be completed in order for an 

individual to determine if they may qualify for tax credits or subsidies to help pay premiums for health care purchased on the 

exchange beginning in 2014.  

HealthCare.gov Blog Post 

Individual Application 

Family Application 

Individual Without Financial Assistance Application 

 

CMS Issues Guidance Related to PPACA’s Health Insurance Market Reforms 

CMS recently issued “Questions and Answers Related to the Health Insurance Market Reforms,” including geographic rating 

http://www.dol.gov/ebsa/faqs/faq-aca15.html
http://www.healthcare.gov/blog/2013/04/marketplace-application.html
http://cciio.cms.gov/resources/other/Files/AttachmentB_042913.pdf
http://cciio.cms.gov/resources/other/Files/AttachmentC_042913.pdf
http://cciio.cms.gov/resources/other/Files/AttachmentD_042913.pdf


areas, association coverage and premium adjustment when coverage becomes secondary to Medicare. 

With respect to geographic areas, the answers indicate that CMS intends to propose a rule that the geographic rating factor 

and premiums will be based on the employer’s primary business location. This would apply to small group health plans sold 

inside and outside the state health insurance exchanges. In addition, the FAQs indicate that an employer generally may have 

only one exchange account per state, although that limitation would not apply to multi-state employers (they will be able to 

establish either one exchange account for all employees or multiple exchange accounts). 

On association coverage, one question asks whether states can define coverage sold to individuals and small groups through 

an association as large group health coverage and therefore avoid subjecting the coverage to the single risk pool and the 

other requirements of the individual and small group market. The answer is “no.” Specifically, any state law that defines 

coverage sold to individuals and small groups through an association as large group coverage would be pre-empted by 

federal law (which states that such coverage is individual or small group coverage). 

The questions and answers clarify that coverage that is offered to associations but is not related to employment is considered 

individual, not group, coverage. However, if the coverage is offered in connection with an association group health plan, then 

it is considered group health coverage. To the extent an association has any covered members that are small employers, the 

insurance issuer is subject to the requirements that apply to small group coverage with respect to any small employer in the 

association. 

Questions and Answers Related to the Health Insurance Market Reforms 

 

IRS Issues Proposed Regulations on Minimum Value and Premium Tax Credit Eligibility 

Minimum Value 

On May 3, 2013, the IRS issued proposed regulations related to minimum value (MV) and eligibility for a premium tax credit. 

According to the regulations, an individual is not eligible for a premium tax credit if he or she is eligible for employer-

sponsored coverage that is both affordable and provides MV. An employer is not liable for a penalty under the employer 

mandate if it offers affordable, MV coverage to full-time employees. “MV” means that the plan’s share of the total allowed 

costs of benefits provided under the plan is at least 60 percent. 

The preamble to the regulations provide for three safe harbor designs. If the plan covers all of the benefits included in the MV 

calculator and complies with one of the following designs, it would meet the MV standard. Comments are requested on the 

following plan designs as well as other common designs. 

1. A plan with a $3,500 integrated medical and drug deductible, 80 percent plan cost-sharing and a $6,000 maximum 

out-of-pocket limit for employee cost-sharing 

2. A plan with a $4,500 integrated medical and drug deductible, 70 percent plan cost-sharing, a $6,400 maximum out-

of-pocket limit and a $500 employer contribution to an HSA 

3. A plan with a $3,500 medical deductible, $0 drug deductible, 60 percent plan medical expense cost-sharing, 75 

percent plan drug cost-sharing, a $6,400 maximum out-of-pocket limit and drug copays of $10/$20/$50 for the first, 

second and third prescription drug tiers, with 75 percent coinsurance for specialty drugs 

http://cciio.cms.gov/resources/factsheets/qa_himr.html


The proposed regulations provide that employer contributions to an HSA are included in the calculation of a plan’s MV. 

Amounts newly made available in an HRA may be included in the calculation of the plan’s MV, if the HRA is integrated with 

the plan, and if the contributions may be used only for cost-sharing expenses. 

Some wellness plans provide for reduced cost sharing, such as a reduced deductible, for participating in a wellness program. 

The plans’ MV must be calculated without regard to the reduced cost-sharing provision available under the wellness program. 

However, there is an exception. If the wellness program is designed to reduce or prevent tobacco use, then the reduced cost-

sharing amount would be used in the MV calculation as if all individuals participated in the program. 

Premium Tax Credit Eligibility 

In determining whether an individual’s employer-sponsored coverage is affordable, the proposed regulations provide that new 

employer contribution amounts to an HRA are included in the calculation. However, the HRA must be integrated with the 

plan, and the contributions must be available for employees to use to pay premiums. Please note that if the employee 

premium contributions for the medical plan are taken on a pretax basis, then HRA funds cannot be used to pay premiums, 

and this provision would not apply to such a plan. 

Many wellness programs provide a premium contribution discount to those who participate in the program. The proposed 

regulations provide that affordability must be determined without regard to the reduced contribution amount available under 

the wellness program. However, if the wellness program is designed to reduce or prevent tobacco use, then the reduced 

contribution amount is used in the affordability calculation as if all individuals participated in the program and were eligible for 

the reduced contribution amount. 

In regard to the employer mandate penalty, for plan years beginning before Jan. 1, 2015, an employer will not be assessed a 

penalty if the offer of coverage to the employee would have been affordable or would have satisfied MV if the employee 

satisfied the requirements of any wellness program. This rule only applies if the terms and rewards of the employer’s 

wellness program were in effect as of May 3, 2013. 

Regulations 

 

IRS Announces 2014 HSA Contribution Limits, HDHP Minimum Deductibles and Out-of-pocket Maximums 

On May 2, 2013, the IRS announced the 2014 cost-of-living adjustments for HSAs and high-deductible health plans (HDHPs). 

The 2014 annual HSA contribution limit for individuals with self-only HDHP coverage is $3,300, while the limit for individuals 

with family HDHP coverage is $6,550. With respect to HDHPs, the 2014 out-of-pocket maximums for self-only HDHP 

coverage is $6,350. The limit for family HDHP coverage is $12,700. 

Although the HSA contribution limits and the HDHP out-of-pocket maximums are increasing for 2014, the HDHP minimum 

deductibles will remain the same. As such, the 2014 minimum annual deductible for self-only HDHP coverage remains 

$1,250, and the minimum annual deductible for family HDHP remains $2,500. 

The 2014 out-of-pocket maximums outlined above are important for all plans, not just qualified HDHPs. This is because, 

under PPACA, the out-of-pocket maximums are extended to all non-grandfathered group health plans, whether self-insured 

https://www.federalregister.gov/articles/2013/05/03/2013-10463/minimum-value-of-eligible-employer-sponsored-plans-and-other-rules-regarding-the-health-insurance


or fully insured. This was confirmed in guidance issued by HHS in the form of final regulations on Feb. 25, 2013. 

Rev. Proc. 2013-25 

 

IRS Updates VCP Kit for Those Who Missed the Preapproved Defined Contribution Plan Deadline 

The IRS has updated its Voluntary Correction Program (VCP) submission kit to account for changes in the Employee Plans 

Compliance Resolution System (EPCRS) announced earlier this year. This update is for plan sponsors who missed the 

deadline of April 30, 2010, to adopt a preapproved defined contribution plan. As discussed in the Jan. 15, 2013, edition of 

Compliance Corner, the IRS made many clarifications, revisions and additions to the old EPCRS. The new VCP submission 

kit guides plan sponsors through the process in consideration of the updated procedure. It includes a checklist of items to be 

submitted and step-by-step instructions for completing the new required forms. Additionally, it includes a description of the 

review process, links to other IRS resources and sample forms. 

Voluntary Correction Program Submission Kit 

 

Arkansas 

On April 8, 2013, SB 575 was signed into law and is now known as Arkansas Act 956. The law revised the new-hire reporting 

requirements to comply with new federal requirements that define “newly hired employees,” and added a new data element 

for new-hire reports for the date on which new hires first perform services. The law is effective July 1, 2013. 

Arkansas Act 956 

Arkansas Department of Workforce Services' State New Hire Registry 

 

California 

A California employee disabled by pregnancy is entitled to up to four months of disability leave under the California 

Pregnancy Disability Leave (PDL) Act. The law applies to employers with five or more employees. In Sanchez v. Swissport 

Inc., Cal. Ct. App., No. B237761 (Feb. 21, 2013), a California appellate court recently ruled that an employee may be entitled 

to take additional open-ended leave as a reasonable accommodation for any continued pregnancy-related disability under the 

Fair Employment and Housing Act (FEHA). 

A few weeks into her pregnancy, employee Ana Sanchez was diagnosed with a high-risk pregnancy, which required bed rest 

for the remainder of her pregnancy. After 19 weeks, the employer terminated her employment believing that it had met its 

obligations under PDL. The appellate court concluded that the PDL was meant "to augment rather than supplant" the leave 

rights otherwise afforded by FEHA. Thus, where an employee is disabled by pregnancy, she is entitled not only to four 

months of leave under the PDL, but also to a reasonable accommodation for her disability (including a longer leave of 

absence) absent an undue hardship to the employer. 

http://www.irs.gov/pub/irs-drop/rp-13-25.pdf
http://www.irs.gov/pub/irs-tege/0430_dcnonamender_submission_kit.pdf
http://www.arkleg.state.ar.us/assembly/2013/2013R/Acts/Act956.pdf
http://newhire-reporting.com/AR-Newhire/default.aspx


The appellate court also held that employers must engage in the interactive process with employees disabled by pregnancy 

and pregnancy-related conditions, just as they must do with employees disabled by other conditions. It is important to note 

that following the birth of a child, an employee may also be eligible for an additional 12 weeks of leave under the California 

Family Rights Act (CFRA) for “baby bonding” time. Leave taken under PDL does not run concurrently with CFRA. 

Sanchez v. Swissport, Inc. 

 

Colorado 

On April 30, 2013, the Colorado Division of Insurance issued Bulletin No. B-4.57. The new bulletin is meant to provide 

guidance on out-of-pocket maximums for stand-alone pediatric dental plans. As background, pediatric dental care has been 

established as an essential health benefit under PPACA, and a health benefit exchange must allow a limited-scope pediatric 

dental benefit plan to be sold on the exchange if it meets certain requirements. The exchange then may elect to allow an 

exchange-certified plan to be sold on the exchange as either a stand-alone dental plan or in conjunction with a qualified 

health plan. 

According to the bulletin, the division has the authority to adopt reasonable limits to annual cost sharing for these types of 

stand-alone pediatric dental plans, and therefore set the annual cost sharing limit to at or below $700 for a single child 

enrollee plan and $1,400 for two or more children enrolled in a plan. 

Although the bulletin is directed toward insurers that want to offer such dental plans in the exchange, employers should be 

aware of the cost-sharing limits applicable to these plans, for purposes of better understanding the law, purchasing insurance 

in the small group market and assisting employees who may have questions. 

Bulletin No. B-4.57 

 

Hawaii 

The Insurance Division regulates the premium rate charges charged by health insurers in Hawaii. According to the division, 

rates may not be excessive, inadequate or unfairly discriminatory and must be reasonable in relation to the cost of the 

benefits provided. Insurers are required to provide information for all rate increases to the state. On May 1, 2013, Insurance 

Commissioner Gordon Ito announced that the Hawaii Medical Services Association had requested a rate increase of 8.6 

percent of its community-rated group plans of small businesses (those with fewer than 100 employees). The commissioner 

rejected the request and approved a smaller increase of 6.8 percent. The rate increase is effective July 1, 2013. 

News Release 

 

Idaho 

On March 28, 2013, Gov. Otter signed HB 248 into law. The new law established a state-based exchange, which will be 

http://www.courts.ca.gov/opinions/documents/B237761.PDF
http://www.courts.ca.gov/opinions/documents/B237761.PDF
https://internal.nfp.com/webfiles/public/2013/e-newsletters/bp/compliance-corner/050713/links/Colorado_Bulletin_B-4_57.pdf
http://hawaii.gov/dcca/ins/news-releases/News%20Release%20HMSA%202013%20CRG%20Rate.pdf


called the Idaho Health Insurance Exchange. The exchange will be separate from the Department of Insurance and will be 

operated under the supervision and control of a 19-member board. The board members are appointed by the governor. The 

intention of the exchange is to provide residents with options and access to health insurance. Participation in the exchange is 

voluntary; residents and employers are not required to purchase coverage exclusively through the exchange. The legislation 

included language designating the law as an emergency, and, as such, is effective immediately. 

HB 248 

On March 29, 2013, the Idaho Department of Insurance issued Bulletin No. 13-02 related to rating restrictions for non-

grandfathered plans. PPACA imposes certain rating restrictions upon non-grandfathered individual and small employer 

policies. Rates may be based on age, rating area, tobacco usage, and single/family tier of coverage. States have the 

responsibility of designating the number of rating areas within specific parameters. The state of Idaho will have six rating 

areas based on the first three digits of zip codes. States are permitted to use a narrower rating ratio than 3:1 for adults aged 

21 and over and also 1.5:1 for tobacco usage. The state of Idaho has accepted the federal defaults, meaning that in 2014, 

carriers may impose a 50 percent premium surcharge on tobacco users under a non-grandfathered individual or small 

employer policy. 

Bulletin No. 13-02 

 

Illinois 

On April 29, 2013, the Illinois Department of Insurance issued Bulletin #2013-07 related to the manipulation of plan year for 

non-grandfathered individual and small group health benefit plans. Such plans are required to comply with certain mandates 

under PPACA for plan years beginning on or after Jan. 1, 2014. These mandates include providing coverage for essential 

health benefits, having a deductible no greater than $2,000 for single coverage ($4,000 for family coverage), having an 

actuarial value of at least 60 percent and restrictions on premium rating. In the bulletin, the department stated that it has 

come to their attention that some insurers are changing the plan year for small group plans and individual plans in an effort to 

delay the implementation of the mandates until 2014. The department will not approve filings that include a plan year change 

for this purpose. They consider this to be a violation of the intent and spirit of PPACA, which defines a plan year as 12 

consecutive months. 

Bulletin #2013-07 

 

Massachusetts 

On April 25, 2013, the Massachusetts Division of Insurance issued Bulletin 2013-03. The new bulletin is directed to all 

insurers licensed in Massachusetts, and relates to insurance claims resulting from the explosions occurring in Boston on April 

15, 2013, and related events. Specifically, the bulletin states that the division encourages all insurers to provide prompt and 

immediate relief to individuals affected by the explosions and related events, including the temporary suspension of premium 

payments for those temporarily displaced. Importantly, the term “suspension” is not intended to mean forgiveness of the 

premium; rather, it refers to an extended grace period for the payment of premium. Employers should be aware should they 

have employees affected by the April 15, 2013, explosions in Boston. The bulletin is effective immediately. 

http://www.legislature.idaho.gov/legislation/2013/H0248.pdf
http://www.doi.idaho.gov/laws/13_02.pdf
http://insurance.illinois.gov/cb/2013/CB2013-07.pdf


Bulletin 2013-03 

 

Mississippi 

On April 1, 2013, Gov. Bryant signed SB 2209 into law. The new law requires health insurance policies to provide coverage 

for telemedicine services to the same extent that the services would be covered if they were provided through in-person 

consultation. Telemedicine is defined as the delivery of health care services such as diagnosis, consultation or treatment 

through the use of interactive audio, video or other electronic media. The consultation must be in “real time” and cannot be 

audio-only telephone, email or facsimile. The law is effective for policies issued or renewed on or after July 1, 2013. 

SB 2209 

There is no state law requiring private employers to provide a certain number of vacation or sick days to employees. On 

March 25, 2013, Gov. Bryant signed HB 141 into law, which prohibits a county or municipality from establishing such a 

requirement on private employers. The law is effective July 1, 2013. 

HB 141 

 

North Dakota 

On April 2, 2013, Gov. Dalrymple signed into law SB 2337. According to the new law, insurance issuers that offer health 

benefit plans to small employers (those that employ an average of two but no more than 50 employees) are no longer 

required to offer a basic group health benefit plan. Prior to that effective date, insurance issuers that wanted to sell to small 

employer groups were required to offer such a basic group benefit plan. The new law does not change other requirements for 

small groups in North Dakota. The law is effective Jan. 1, 2014. 

SB 2337 

On March 19, 2013, Gov. Dalrymple signed into law SB 2247. The new law contains restrictions on an employer’s ability to 

make certain wage deductions. Specifically, except for those amounts that are required under state or federal law or under a 

court order, employers may only withhold compensation in the following situations: 

 Advances paid to employees, other than undocumented cash 

 A recurring deduction authorized in writing 

 A nonrecurring deduction authorized in writing 

 A nonrecurring deduction for damage, breakage, shortage or negligence where the employee has authorized the 

deduction  

The new law is important for North Dakota employers, as it relates to their ability to deduct wages for employees in 

connection with payment of health insurance premiums. Such employers will need to get authorization from employees prior 

to deducting wages for premium payments. The law is effective Aug. 1, 2013. 

http://www.mass.gov/ocabr/business/insurance/doi-regulatory-info/doi-regulatory-bulletins/2013-doi-bulletins/bulletin-2013-03.html
http://billstatus.ls.state.ms.us/documents/2013/pdf/SB/2200-2299/SB2209SG.pdf
http://billstatus.ls.state.ms.us/documents/2013/pdf/HB/0100-0199/HB0141SG.pdf
http://www.legis.nd.gov/assembly/63-2013/documents/13-0837-03000.pdf?20130503214401


SB 2247 

 

Rhode Island 

On May 2, 2013, Gov. Chafee signed into law companion bills S0038A and H5015B, making Rhode Island the tenth state to 

allow same-sex marriage. The legislation removes gender-specific language from the section of the general laws that 

governs eligibility for marriage. In its place is language allowing any person to marry any other eligible person, whether same 

or opposite gender. The law contains a provision whereby those who have entered into a Rhode Island civil union may 

convert those unions into marriages by applying to the municipality clerk without additional fees or full marriage application. 

There are also provisions protecting religious institutions from officiating at a civil marriage, from promoting same-sex 

marriages through social or religious programs or from providing membership or benefits related to a marriage that violates 

the doctrine of the affiliated religion. 

In related action, the Rhode Island Department of Business Regulation issued Insurance Bulletin Number 2013-2 addressing 

same-sex marriage in the state as a result of the above legislative action. The bulletin clarifies that the insurance division 

expects immediate compliance on the law’s effective date. Because the department previously issued Insurance Regulation 

118-Civil Unions, which set the standard on how insurers should approach same-sex unions, the bulletin recommends that 

insurers rely on existing standards to comply with the new definition of marriage in the state. 

The result provides same-sex couples with numerous rights, benefits and protections that have previously been limited to 

married opposite-sex couples. Private employers that offer fully insured group insurance coverage may be required to offer 

the same benefits to the spouses of employees who have entered into a same-sex marriage as are offered to spouses of 

employees in opposite-sex marriages. 

By contrast, as related to self-insured plans, generally, the specific plan/eligibility language included in the self-insured plan 

will influence eligibility for same-sex spouses as determined under Rhode Island state law. In other words, if the self-insured 

plan intends to benefit from ERISA pre-emption (and therefore most likely not be subject to the Rhode Island law), then the 

plan must rely on the language found in the Defense of Marriage Act (DOMA), which defines marriage as between a man and 

a woman only. However, if the self-funded plan refers only to a “spouse” and does not distinguish between a man and a 

woman, then the plan language could be construed to apply to same-sex couples because of Rhode Island’s new law. It is 

important to note that because federal law under DOMA does not require a self-insured plan to define a spouse as a man or 

a woman, a plan can always be more generous. 

Also note that DOMA has been ruled unconstitutional by the U.S. Circuit Court of Appeals for the First and Second Circuits. 

The U.S. Supreme Court has granted certiorari and heard arguments on this issue, and is expected to issue its decision this 

summer on at least one of the same-sex cases involving DOMA. As a result, this is a developing area of law, so self-insured 

employers that do not wish to provide same-sex coverage in Rhode Island should engage legal counsel to assist with drafting 

the plan documentation. 

Importantly, for federal tax purposes, the new law did not eliminate the requirement to impute income for the value of health 

coverage received for those who do not meet the definition of a federal tax dependent able to receive tax-free health 

coverage under IRC Section 105(b), which is not the same definition for purposes of federal income taxes. This is because 

DOMA is still in place for purposes of federal law, and continues to define marriage as between a man and a woman. 

However, the law may have affected state tax implications, and guidance should be obtained from a knowledgeable certified 

http://www.legis.nd.gov/assembly/63-2013/documents/13-8245-03000.pdf?20130503215232


public accountant or tax accountant familiar with state tax laws. 

Employers should anticipate a rise in requests for same-sex spouse benefits, particularly with respect to health plans. 

Employers should review their current benefit plans and policies, watch for guidance from the Rhode Island Department of 

Business Regulation and then determine what actions, if any, need to be taken to comply with the law. We anticipate that 

guidance regarding same-sex spouses and employee benefit plans will continue to evolve, and we will keep you posted on 

any new developments in this area. The law is effective Aug. 1, 2013. 
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Vermont 

On April 22, 2013, the Vermont Division of Insurance issued Bulletin No. 174. According to the bulletin, group health plans 

are prohibited from excluding coverage for medically necessary treatment, including gender reassignment surgery for gender 

dysphoria and related health conditions. The bulletin is effective immediately. 

Bulletin No. 174 

 

Wisconsin 

On April 2, 2013, Commissioner of Insurance Theodore Nickel issued a bulletin related to pediatric dental coverage provided 

by stand-alone dental plans. In 2014, non-grandfathered individual and small employer group health plans will be required to 

provide coverage for essential health benefits. One of the essential health benefits categories is coverage for pediatric dental 

services. In accordance with federal guidance, qualified health plans offered through the exchange are not required to offer 

pediatric dental services if a certified stand-alone dental plan is available through the exchange. Plans offered outside of the 

exchange may exclude coverage for pediatric dental services if the insurer is reasonably assured that such coverage is only 

sold to individuals who purchase a certified stand-alone dental plan from the exchange. The Office of the Commissioner of 

Insurance is requiring that all insurers provide a disclosure prior to the sale of the policy that states whether the plan covers 

pediatric dental benefits. Model language is provided. This bulletin applies to all insurers offering comprehensive individual 

and small group health insurance plans beginning Jan. 1, 2014. 

Bulletin 

On April 16, 2013, Commissioner of Insurance Theodore Nickel issued a bulletin related to the coverage of habilitative 

services. In 2014, non-grandfathered individual and small employer group health plans will be required to provide coverage 

for essential health benefits. One of the essential health benefits categories is coverage for habilitative services. The 

benchmark plan selected for Wisconsin does not include a definition of, or coverage for, habilitative services. In accordance 

with federal law, insurers may either: provide parity by covering habilitative services that are similar in scope, amount and 

duration to benefits covered for rehabilitative services, or report to HHS its definition of habilitative services. Insurers are 

http://webserver.rilin.state.ri.us/News/pr1.asp?prid=9245
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https://internal.nfp.com/webfiles/public/2013/e-newsletters/bp/compliance-corner/050713/links/H5015B.PDF
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http://www.dfr.vermont.gov/sites/default/files/Bulletin_174.pdf
http://oci.wi.gov/bulletin/0413peddental.htm


directed to consider the definition provided in the template language of the Summary of Benefits and Coverage Glossary of 

Health Insurance and Medical Terms. In that document, habilitative services are defined as: 

Health care services that help a person keep, learn, or improve skills and functioning for daily living. Examples include 

therapy for a child who isn't walking or talking at the expected age. These services may include physical and occupational 

therapy, speech-language pathology and other services for people with disabilities in a variety of inpatient and/or outpatient 

settings. 

While the bulletin is directed to insurers, it is important for plan sponsors of non-grandfathered small employer plans to 

understand what coverage will be provided under their group policy in 2014. The bulletin applies to all insurers offering 

comprehensive individual and small group health insurance plans beginning Jan. 1, 2014. 

Bulletin 

 

Is an employer that sponsors a fully insured plan and has access only to summary health information and 

enrollment/disenrollment information subject to HIPAA’s privacy requirements?  

A plan-sponsoring employer that limits itself to receiving only summary health information and enrollment/disenrollment 

information is sometimes referred to as a “hands-off” sponsor. Importantly, “summary health information” is information that 

summarizes the claims history, expenses or types of claims by individuals for whom the plan sponsor has provided health 

benefits under a group health plan. To be considered summary health information, the information must not contain names, 

email addresses, Social Security numbers, medical record numbers and any other identifying information. 

Such a hands-off sponsor is generally not required to maintain or provide a privacy notice or to comply with HIPAA’s privacy 

administrative safeguard provisions. Also, the plan will not have to comply with the HIPAA privacy rule’s use and disclosure 

provisions or individual rights provisions. That said, the plan must still comply with two small requirements: the policy on 

refraining from intimidating or retaliatory acts and the policy on prohibiting the requirement of a waiver of HIPAA rights. 

To expound a bit more, under the first policy, the employer would just need to make sure that it is not going to perform any 

intimidating or retaliatory acts for individuals who raise HIPAA issues or questions (including questioning whether the 

employer is truly a “hands-off” sponsor). The employer also could not retaliate against an individual for: 

 Filing a complaint with HHS under the HIPAA administrative simplification enforcement provisions 

 Testifying, assisting or participating in an investigation, compliance review, proceeding or hearing under the 

administrative simplification provisions of HIPAA 

 Opposing any act or practice that is unlawful under the privacy rule, if the individual has a good faith belief that the 

act is unlawful  

In addition, under the second policy, the employer may not require employees to waive their HIPAA right to file a complaint 

with HHS or their rights under the privacy rule as a condition of treatment, payment, enrollment in a health plan or eligibility 

for benefits.  

 

http://oci.wi.gov/bulletin/0413habilitativeserv.htm


ADA  Americans with Disabilities Act  

CMS  Centers for Medicare & Medicaid Services  

COBRA  Consolidated Omnibus Budget Reconciliation Act  

DOL  U.S. Department of Labor  

EBSA  Employee Benefits Security Administration  

EEOC  Equal Employment Opportunity Commission  

ERISA  Employee Retirement Income Security Act  

FLSA  Fair Labor Standards Act  

FMLA  Family and Medical Leave Act  

FSA  Flexible Spending Arrangement  

HHS  U.S. Department of Health and Human Services  

HIPAA  Health Insurance Portability and Accountability Act  

HRA  Health Reimbursement Arrangement  

HSA  Health Savings Account  

IRC  Internal Revenue Code  

IRS  Internal Revenue Service  

MLR  Medical Loss Ratio  

OTC  Over-the-counter Item or Drug  

PPACA  Patient Protection and Affordable Care Act (aka health care 

reform)  
  

 

 

 

National Financial Partners (NFP) and its subsidiaries do not provide legal or tax advice. Compliance, regulatory and related content is for general 
informational purposes and is not guaranteed to be accurate or complete. You should consult an attorney or tax professional regarding the application or 
potential implications of laws, regulations or policies to your specific circumstances. 
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