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FMLA 

Not a lot of attention was paid to FMLA from 1993-2008. There were lawsuits for noncompliance and sporadic guidance on 

how HIPAA and flexible spending accounts interacted with FMLA. However, in 2008, 2009 and 2010, there was a flurry of 

activity involving military personnel and military family members, as well as airline workers. This activity is continuing into 

2013. Final regulations on the 20th anniversary of FMLA further clarify airline- and military-related leaves, as well as update 

employer disclosures. Join this call to hear Karen Kirkpatrick, senior compliance advisor with Infinisource, discuss the newest 

regulations to modify FMLA and what employers need to do to comply. 
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Register Now 
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These programs are pending approval for 1–1.5 (General) recertification credit hours toward PHR, SPHR and GPHR 

recertification through the HR Certification Institute. For more information about certification or recertification, visit the HR 

Certification Institute website at www.hrci.org.  

Note: Those listening to a recorded webinar will not be eligible for credit.  

 

Information on PPACA’s Fees: PCOR, Reinsurance and HIT 

PPACA created three new fees that impact group health plans. They are the Patient Centered Outcomes Research (PCOR) 

fee, reinsurance fee and the health insurance tax (HIT). The HR and Compliance Solutions website has been updated with 

information on these three fees, including a reference chart summarizing the type of plans that are impacted, the effective 

date and the amount of each fee. There is also a web page dedicated to each fee providing detailed information to help 
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employers understand their requirements and financial impact. The chart is linked below and the web pages are accessible 

from the menu bar to the left of the chart. 

PPACA Fees Chart 

 

DOL Releases Model Notice and Guidance on PPACA’s Exchange Notice Requirement  

On May 8, 2013, the DOL issued Technical Release No. 2013-02, which includes temporary guidance and a model notice 

relating to the notice to employees of coverage option (known as the “Exchange Notice”) requirement under PPACA. As 

background, PPACA requires employers subject to the FLSA to provide each employee with a written notice that describes 

information about the state health insurance exchanges (also referred to as “marketplaces”), including the availability of 

premium tax credits and the implications relating to purchasing coverage through the exchanges. Originally, PPACA required 

employers to distribute the notice by March 1, 2013; but earlier this year the DOL delayed that effective date. Technical 

Release No. 2013-02 makes clear that employers must distribute the exchange notice to all current employees by Oct. 1, 

2013. In addition, after Oct.1, 2013, employers must provide the exchange notice to new hires within 14 days of the 

employee’s start date. 

Importantly, the notice must be distributed regardless of whether the employee is full-time or part-time and regardless of 

whether the employee is actually eligible for coverage. For this purpose, Technical Release No. 2013-02 provides two model 

notices to assist employers in providing the required information: Notice for Employers Without Health Plans and Notice for 

Employers With Health Plans. The former includes (among other things) a brief description of the exchanges, the 

circumstances under which a premium tax credit may be available, and a link to a website for further information and an 

exchange enrollment application. The latter includes all of that information, as well as specific information relating to the 

employer’s health plan (e.g., whether the plan meets the minimum value standard, whether the coverage is affordable, etc.). 

Now that the model notices are available and the effective date is known, employers should begin preparations for drafting 

and distributing the notices. Employers should review the model notices and determine what plan-specific language, if any, it 

should include in the notices. 

Technical Release No. 2013-02 

Model Notice for Employers Without Health Plans 

Model Notice for Employers With Health Plans 

 

DOL Releases Updated Model COBRA Election Notice 

On May 8, 2013, the DOL issued Technical Release No. 2013-02, which announces an updated model COBRA election 

notice. The updated model notice includes changes relating to the availability of alternatives to COBRA coverage through the 

state health insurance exchanges (referred to in the notice as  “Marketplaces”). Specifically, the updated notice adds 

language that COBRA qualified beneficiaries may be able to purchase alternative coverage through the Marketplace, that a 

premium tax credit may be available to help pay for some or all of that Marketplace coverage, that special enrollment 

opportunities may be available in other group health plans for which they are eligible (if enrollment is requested within 30 

http://www.nfpbenefitspartners.com/nfp_life_and_benefits/hr/HCR/fees.aspx
http://www.dol.gov/ebsa/newsroom/tr13-02.html
http://www.dol.gov/ebsa/pdf/FLSAwithoutplans.pdf
http://www.dol.gov/ebsa/pdf/FLSAwithplans.pdf


days) and that there are limitations on a plan’s ability to impose a pre-existing condition exclusion (those exclusions are 

prohibited beginning in 2014). The DOL also released a redline version of the COBRA election notice, which highlights 

changes that were made to the prior version of the notice. 

The updated notice is in modifiable, electronic form. Use of the updated model election notice, appropriately completed, will 

be considered by the DOL to be good faith compliance with the election notice content requirements of COBRA. Thus, 

employers may begin using the updated notice immediately (even though the exchanges are not currently in operation). 

In addition to the updated model COBRA election notice, Technical Release No. 2013-02 also includes model notices that 

employers may use to satisfy the notice of exchange requirement under PPACA (as discussed in the above article). 

Technical Release No. 2013-02 

Updated Model COBRA Election Notice 

Updated Model COBRA Election Notice Redline Version 

 

EEOC Settlement Emphasizes Agency’s Prioritization of GINA Claims 

On May 7, 2013, the EEOC settled its first lawsuit arising from violations of the Genetic Information Nondiscrimination Act 

(GINA). In EEOC v. Fabricut Inc., No. 13-Civ. 248 (N.D. Okla. May 7, 2013), an applicant for a memo clerk position was 

asked if she, or anyone in her family, suffered from conditions such as heart disease, cancer, diabetes or “mental disorders.” 

The applicant was then subjected to medical testing, from which the examiner concluded that further evaluation was needed 

to determine whether the applicant suffered from carpal tunnel syndrome (CTS). The employee was instructed she needed to 

be evaluated for CTS by her personal physician, and to provide the company with the results, which she did. Although her 

physician concluded she did not have CTS, the company rescinded its job offer.   

The EEOC filed a lawsuit against the employer. In its suit, the EEOC charged that the employer violated the ADA when it 

refused to hire the applicant because it regarded her as having CTS, and violated GINA when it asked for her family medical 

history in its post-offer medical examination. The case was quickly settled. Under the terms of settlement, the employer will 

pay $50,000. In addition, the employer agreed to take specified actions designed to prevent future discrimination. 

At the end of 2012, the EEOC declared that prevention of genetic discrimination would be one of its top priorities over the 

next four years. The EEOC’s General Counsel reiterated this position in announcing the Fabricut settlement, cautioning that  

"[e]mployers need to be aware that GINA prohibits requesting family medical history, . . .[and] [w]hen illegal questions are 

required as part of the hiring process, the EEOC will be vigilant to ensure that no one be denied a job on a prohibited basis." 

EEOC v. Fabricut Inc. 

 

California 

On May 9, 2013, Gov. Brown signed two bills into law, ABx1-2, which applies to health insurers, and SBx1-2, which applies to 

health care service plans. The new laws incorporate PPACA’s prohibition on pre-existing condition exclusions into state law. 

http://www.dol.gov/ebsa/newsroom/tr13-02.htm
http://www.dol.gov/ebsa/modelelectionnotice.doc
http://www.dol.gov/ebsa/modelelectionnoticeredline.doc
http://www.eeoc.gov/eeoc/newsroom/release/5-7-13b.cfm


Health insurance policies and health care service plans issued on or after Jan. 1, 2014 must not deny an applicant based on 

health status or a medical condition. A group health plan may have a waiting period up to 60 days, but the waiting period 

must be applied consistently to all eligible employees and dependents and not be based on a health factor. 

Similarly, an individual cannot be charged a higher premium based on a pre-existing medical condition. Under PPACA, the 

premium rates for a non-grandfathered individual or small group health plan may only be based on tobacco use, age, rating 

area, and individual or family coverage. The new law clarifies that California insurers and health care service plans may not 

vary rates based on use of tobacco.  

The laws are effective for policies issued or renewed on or after Jan. 1, 2014.  

ABx1-2 

SBx1-2 

 

Colorado 

On May 3, 2013, Gov. Hickenlooper signed into law HB13-1222, which is titled the “Family Care Act” (FCA). The new law 

expands coverage of job-protected medical leave to include an employee’s partner in a civil union or domestic partner that 

has a serious health condition. For domestic partners, the employee and the partner must have registered the domestic 

partnership with the municipality in which the person resides or with the state or is recognized by the employer as the 

employee’s domestic partner. An employer may require the employee to confirm the relationship through reasonable 

documentation or a written statement. Employers who violate the FCA (or otherwise interfere with an employee’s rights under 

the FCA) are subject to damages and equitable relief as specified under the federal FMLA. 

The FCA is effective Aug. 7, 2013, unless a referendum petition is filed against it, in which case the FCA would not become 

effective unless approved by the electorate in the November 2014 general election. Colorado employers should review their 

leave policies to determine whether amendments are necessary to ensure compliance with the FCA. 

HB13-1222 

 

Delaware 

On May 1, 2013, Insurance Commissioner Stewart released information on the state’s Small Business Health Options 

Program (SHOP). The SHOP will open for enrollment in October 2013, with coverage to be effective Jan. 1, 2014. Employers 

with 50 or fewer employees are eligible to participate. For 2014, small employers will choose one plan and benefit level 

(bronze, silver, gold or platinum) to offer their employees. For coverage starting in 2015, employers will be able to select from 

a set of plans from which their employees may choose the most appropriate coverage. 

Guidance 

On May 7, 2013, Gov. Markell signed HB 75 into law, which provides for same-sex marriages. The law is effective July 1, 

2013. Under the new law, for purposes of Delaware law, same-sex spouses will be afforded the same rights, benefits and 

http://www.leginfo.ca.gov/pub/13-14/bill/asm/ab_0001-0050/abx1_2_bill_20130509_chaptered.pdf
http://www.leginfo.ca.gov/pub/13-14/bill/sen/sb_0001-0050/sbx1_2_bill_20130509_chaptered.pdf
http://www.leg.state.co.us/clics/clics2013a/csl.nsf/fsbillcont/EAB98A19051427A587257AEE0057BDE7?Open&file=1222_enr.pdf
http://news.delaware.gov/2013/05/01/commissioner-karen-weldin-stewart-informs-delaware-businesses-on-the-small-business-health-options-program-shop/


protections as a marriage. The state previously provided for same-sex civil unions; under the new law parties to a civil union 

are permitted to convert the unions to a marriage. Civil unions that have not been otherwise dissolved will automatically be 

converted to marriages on July 1, 2014.  

Private employers that offer fully insured group insurance coverage may be required to offer the same benefits to the 

spouses of employees who have entered into a same-sex marriage as are offered to spouses of employees in opposite-sex 

marriages. 

By contrast, as related to self-insured plans, generally, the specific plan/eligibility language included in the self-insured plan 

will influence eligibility for same-sex spouses as determined under Delaware state law. In other words, if the self-insured plan 

intends to benefit from ERISA pre-emption (and therefore most likely not be subject to the Delaware law), then the plan must 

rely on the language found in the Defense of Marriage Act (DOMA), which defines marriage as between a man and a woman 

only. However, if the self-funded plan refers only to a “spouse” and does not distinguish between a man and a woman, then 

the plan language could be construed to apply to same-sex couples because of Delaware’s new law. It is important to note 

that because federal law under DOMA does not require a self-insured plan to define a spouse as a man or a woman, a plan 

can always be more generous. 

Also note that DOMA has been ruled unconstitutional by the U.S. Circuit Court of Appeals for the First and Second Circuits. 

The U.S. Supreme Court has granted certiorari and heard arguments on this issue, and is expected to issue its decision this 

summer on at least one of the same-sex cases involving DOMA. As a result, this is a developing area of law, so self-insured 

employers that do not wish to provide same-sex coverage in Delaware should engage legal counsel to assist with drafting 

plan eligibility provisions. 

Importantly, for federal tax purposes, the new law did not eliminate the requirement to impute income for the value of health 

coverage received for those who do not meet the definition of a federal tax dependent able to receive tax-free health 

coverage under IRC Section 105(b), which is not the same definition for purposes of federal income taxes. This is because 

DOMA is still in place for purposes of federal law, and continues to define marriage as between a man and a woman. 

However, the law may have affected state tax implications, and guidance should be obtained from a knowledgeable certified 

public accountant or tax accountant familiar with state tax laws. 

Employers should anticipate a rise in requests for same-sex spouse benefits, particularly with respect to health plans. 

Employers should review their current benefit plans and policies, watch for guidance from the Delaware Department of 

Insurance and a decision from the U.S. Supreme Court on DOMA, and then determine what actions, if any, need to be taken 

to comply with the law. We anticipate that guidance regarding same-sex spouses and employee benefit plans will continue to 

evolve, and we will keep you posted on any new developments in this area.  

HB 75 

 

Indiana 

On April 30, 2013, Gov. Price signed SB 0414. The law requires employers that have fully insured group health plans to 

provide coverage for appropriate examinations, medical screenings or tests for female plan participants who are at least age 

40 and have high breast density. The law is effective for plans issued, delivered, amended, or renewed after June 30, 2013. 

SB0414 

http://www.legis.delaware.gov/LIS/LIS147.NSF/vwLegislation/HB+75?Opendocument
http://www.in.gov/legislative/bills/2013/SE/SE0414.1.html


 

Kentucky  

On May 9, 2013, Gov. Beshear announced that Kentucky will move forward with an expansion of Medicaid. State residents 

who earn up to 138 percent of the federal poverty level may be eligible for health coverage through the state Medicaid 

program beginning in 2014.  

Press Release 

 

Minnesota 

On May 14, 2013, Gov. Dayton signed legislation legalizing same-sex marriage in Minnesota.  Minnesota is now the 12th 

state to pass same-sex marriage legislation.  The signing of HF1054 means Minnesota recognizes the marital status of 

employees and applicants who enter into same-sex marriages and affords them the same rights, obligations, and privileges 

as married spouses under the law. Protections and exemptions for certain employers (i.e. religious associations) granted 

under the Minnesota Fair Employment Practices Act are unchanged. 

The result provides same-sex couples with numerous rights, benefits and protections that have previously been limited to 

married opposite-sex couples. Private employers that offer fully insured group insurance coverage may be required to offer 

the same benefits to the spouses of employees who have entered into a same-sex marriage as are offered to spouses of 

employees in opposite-sex marriages. 

By contrast, as related to self-insured plans, generally, the specific plan/eligibility language that is included within the self-

insured plan will influence eligibility for same-sex spouses as determined under Minnesota state law. In other words, if the 

self-insured plan intends to benefit from ERISA pre-emption (and therefore most likely not be subject to the Minnesota law), 

then the plan must rely upon the language found in the Defense of Marriage Act (DOMA), which defines marriage as between 

a man and a woman only. However, if the self-funded plan refers only to a “spouse” and does not distinguish between a man 

and a woman, then the plan language could be construed to apply to same-sex couples because of Minnesota’s new law. It is 

important to note that because federal law under DOMA does not require a self-insured plan to define a spouse as a man or 

a woman, a plan can always be more generous. 

Also note that DOMA has been ruled unconstitutional by the U.S. Circuit Court of Appeals for the First and Second Circuits. 

The U.S. Supreme Court has granted certiorari and heard arguments on this issue, and is expected to issue its decision this 

summer on at least one of the same-sex cases involving DOMA. As a result, this is a developing area of law, so self-insured 

employers who do not wish to provide same-sex coverage in Minnesota should engage legal counsel to assist with drafting 

plan eligibility provisions. 

Importantly, for federal tax purposes, the new law did not eliminate the requirement to impute income for the value of health 

coverage received for those who do not meet the definition of a federal tax dependent able to receive tax-free health 

coverage under IRC Section 105(b), which is not the same definition for purposes of federal income taxes. This is because 

DOMA is still in place for purposes of federal law, and continues to define marriage as between a man and a woman. 

However, the law may have affected state tax implications, and guidance should be obtained from a knowledgeable CPA or 

tax accountant familiar with state tax laws. 

http://migration.kentucky.gov/newsroom/governor/20130509medicaid.htm


Employers should anticipate a rise in requests for same-sex spouse benefits, particularly with respect to health plans. 

Employers should review their current benefit plans and policies, watch for guidance from the Minnesota Department of 

Commerce and a decision from the U.S. Supreme Court on DOMA, and then determine what actions, if any, need to be taken 

to comply with the law. We anticipate that guidance regarding same-sex spouses and employee benefit plans will continue to 

evolve, and we will keep you posted on any new developments in this area. The law is effective Aug. 1, 2013.  

HF1054 

 

Nevada  

On May 10, 2013, the Nevada Division of Insurance issued Bulletin 2013-003, providing guidance to insurers for the filing of 

health benefit plans and pediatric dental coverage. As background, Section 1302 of PPACA requires that all applicable health 

benefit plans offer a package of ten essential health benefits (EHB), one of which is coverage for pediatric services, including 

oral and vision care. The Division of Insurance has issued the bulletin to outline the correct filing procedures for insurance 

carriers operating in the state. Small employers planning to purchase coverage through the exchange beginning in 2014 may 

be interested to know that they will be able to choose from plans embedding the pediatric dental EHB within the health benefit 

plan, or purchasing a plan without the pediatric dental EHB, although choosing the second option will require the purchase of 

a stand-alone policy for applicable children. The bulletin applies to all health benefit plans sold on or after Oct. 1, 2013 with 

effective dates on or after Jan. 1, 2014. 

Bulletin 2013-003 

 

New Jersey  

On April 10, 2013, New Jersey Insurance Commissioner Kobylowski issued a Notice adjusting the maximum dollar amounts 

for benefits and services due to increased cost of living. These new maximums are for benefits and services that carriers and 

Health Maintenance Organizations are required to provide or allow for the schedule of screens, tests and services set forth in 

the Health Wellness Promotion Act. These adjustments take effect for all policies issues or renewed after July 1, 2013. 

NJ Notice 4-10-2013 

On May 3, 2013, New Jersey Insurance Commissioner Kobylowski issued NJ Bulletin 2013-9. This bulletin reminds carriers 

and their agents (and any other entity paying claims) of their obligation to issue Explanations of Benefits (EOBs) that convey 

correct, detailed information relative to a claim. Furthermore, if appropriate, such EOBs should describe with accuracy the 

reasons why the full charges were not paid. 

NJ Bulletin 2013-9  

On May 3, 2013, New Jersey Insurance Commissioner Kobylowski issued NJ Bulletin 2013-10. This bulletin requires health 

carriers to provide insurance coverage for the costs associated with breast reconstruction following breast cancer surgery, 

including symmetry operations on the opposite breast. Insurers need to ensure that plans have a sufficient number of in-

network specialists. If a plan is not able to do so, the plan must approve the use of out-of-network specialists.  

http://www.revisor.mn.gov/bills/text.php?number=HF1054&version=2&session=ls88&session_year=2013&session_number=0
http://doi.nv.gov/uploadedFiles/doinvgov/_public-documents/News-Notices/Bulletins/13-003.pdf
http://www.state.nj.us/dobi/notices/pn130507.pdf
http://www.state.nj.us/dobi/bulletins/blt13_09.pdf


NJ Bulletin 2013-10 

 

Oregon 

On April 15, 2013, the Oregon Insurance Division filed rulemaking documents with the Secretary of State to remove adult 

gender identify disorder treatment exclusions from the required coverage of mental or nervous conditions. This rulemaking 

amends rules adopted by the Department of Consumer and Business Services in 2006 related to mandatory coverage of 

mental and nervous conditions. Currently the rules allow carriers to exclude treatment of gender identity disorder in adults 

over the age of 18. With the passage of Senate Bill 2 in 2007, the stated public policy of Oregon prohibits discrimination on 

the basis of gender identity. This exclusion violates that prohibition and must be removed from the Department's rules. The 

rules also amend references in the rules to pertinent statutes renumbered in 2007. 

Rule 

Individuals and small businesses in Oregon that purchase their own insurance can now view what health insurers propose to 

charge for premiums in 2014 via an easy-to-use state website. The website is inviting public comments online as well as at 

public hearings scheduled for late May and early June. The Oregon Insurance Division anticipates approving final rates by 

June 30, 2013. 

Website 

 

Pennsylvania 

On May 9, 2013, Philadelphia Mayor Nutter signed Bill No. 130224, making Philadelphia the first U.S. city to offer tax credits 

to businesses that make health benefits available to the partners of lesbian, gay, bisexual and transgender employees. This 

credit will be known as the Life Partner and Transgender Care Health Benefits Tax Credit.  

The ordinance also extends protections, rights, and benefits to life partners in matters of workplace fairness, medical decision 

making and public accommodations. A life partnership is defined in part as a long-term committed relationship between two 

unmarried people of the same sex or gender identity, both of whom are Philadelphia residents, or one of whom owns real 

estate or a business in the city or receives employee benefits from the city. Finally, the bill ensures that life partners of city 

employees receive the same retirement and survivorship benefits as spouses when the city employee dies. Most provisions 

of the ordinance took effect immediately, May 9, 2013, although the provisions establishing the Life Partner and Transgender 

Care Health Benefits Tax Credits are effective Jan. 1, 2014. 

Bill No. 130224 

 

Utah 

On May 10, 2013, HHS issued a letter to Gov. Herbert relating to Utah’s health insurance exchange, called “Avenue H.” As 

http://www.state.nj.us/dobi/bulletins/blt13_10.pdf
http://www.cbs.state.or.us/external/ins/rules/attachments/proposed/gender-identity-exclusion-rule.pdf
http://www.oregonhealthrates.org/
https://internal.nfp.com/webfiles/public/2013/e-newsletters/bp/compliance-corner/052113/links/Pennsylvania.pdf


background, in January 2013, HHS provided conditional approval for Utah to run a state-based exchange starting in 2014. 

Since that time, HHS and Utah have had a series of discussions regarding the conditions of that approval, and Utah has 

requested flexibility in implementing the state-based exchange to allow Utah to operate only the small business health 

options program (SHOP) starting in 2014, given its experience operating Avenue H (which was in existence before the 

passage of PPACA). 

According to the letter, CMS intends to propose a change to the final exchange rules that would permit Utah (and other 

states) to operate a state-based SHOP-only exchange, while allowing the federal government to operate the federally-

facilitated exchange for the individual market. The letter outlines the various responsibilities Utah would have in conjunction 

with operating only the SHOP portion of the state’s exchange. 

Utah employers should be aware of the letter, as well as the structure of Utah’s exchange, including Avenue H as the state’s 

version of the SHOP exchange.  

HHS Letter to Utah 

 

West Virginia 

On May 2, 2013, Gov. Tomblin signed SB 22 into law. The law affects employers that have fully insured group health plans. 

As a result of the law, such plans that provide coverage for maternity services must provide coverage for maternity services 

for all plan participants. Plans cannot apply maternity coverage exclusions or limitations unless exclusions and limitations 

apply to other maternity coverage provided by plans. Plans can, but are not required to, provide coverage for maternity 

services that exceed essential health benefits specified by the federal PPACA. The law is effective July 12, 2013. 

SB 22  

 

If an employee requests to drop a dependent mid-year due to enrollment in Medicaid or the State CHIP 

Program, is this an allowable Section 125 qualifying event? 

When receiving a request from an employee to drop coverage due to the fact that his or her child is now enrolled in Medicaid 

or the State’s Children’s Health Insurance Program (CHIP), it is necessary to confirm under what coverage the dependent 

has actually been enrolled. Medicaid and CHIP programs are not the same program. Importantly, they are found within two 

different sections of the Social Security Act (SSA). Medicaid is authorized under Title XIX (19) of the SSA, while CHIP is 

authorized under Title XXI (21) of the SSA. The difference between Title 19 and Title 21 is significant when it comes to 

staying in compliance with the rules under Section 125. Allowing a dependent to drop coverage mid-year can be a significant 

plan violation. 

Medicaid (Title 19) 

There is a qualifying event that allows coverage to be dropped mid-year if coverage is gained under Medicaid, Title 19. The 

event is called “Entitlement to Medicare or Medicaid,” and is an optional qualifying event that must be included in the cafeteria 

plan document if a plan sponsor wishes to allow it. Employees can drop coverage for themselves or a dependent after 

https://internal.nfp.com/webfiles/public/2013/e-newsletters/bp/compliance-corner/052113/links/HHS_Letter_Utah.pdf
http://www.legis.state.wv.us/Bill_Text_HTML/2013_SESSIONS/rs/pdf_bills/SB22%20SUB%20ENR%20PRINTED.pdf


becoming enrolled under either Part A or Part B of Medicare, or Title 19 of Medicaid. Employees usually have 30-31 days to 

request to drop coverage, and the drop request must be effective for a future date (never retroactively).  

However, dropping coverage due to becoming enrolled under a State’s CHIP coverage is not included as a qualifying event 

for this purpose. Therefore, if an employee says their child is newly enrolled in Medicaid, the next step is to confirm it is Title 

19 of Medicaid (and not CHIP). If it is, coverage for the members of the family with Medicaid coverage may be dropped mid-

year as long as the request is made timely. 

CHIP (Title 21) 

The only reference to CHIP (Title 21) as a qualifying event under Section 125 is found due to a loss of coverage (not gain of 

coverage). Under the qualifying event “Loss of coverage under other group health coverage,” a Section 125 plan may permit 

an employee to add coverage under a cafeteria plan for the employee, spouse or dependent if coverage is lost under CHIP. 

In addition, losing coverage under CHIP is also one of the newest HIPAA special enrollment rights, as of April 1, 2009. This 

means the loss of CHIP coverage allows at least 60 days for the employee to request coverage under the employer’s group 

health plan, and coverage options may be changed as well (for example, from PPO to HMO or HDHP coverage). 

Thus, if a dependent loses coverage under the CHIP program mid-year, the employee must be permitted to enroll in the 

employer-sponsored group health plan mid-year. However, the rule does not work in the opposite direction. There is no 

provision to drop the group coverage if CHIP coverage is gained mid-year. In fact, the preamble to the final regulations 

specifically prohibits this practice, because of a concern that such a rule would violate a fundamental principle that CHIP 

coverage not supplant existing public or private coverage.  

Therefore, if a plan sponsor receives a request to drop coverage and the explanation is because coverage was gained under 

CHIP, Title 21, the request to drop coverage should be denied. Conversely, if a plan sponsor receives a request to add 

coverage because coverage was lost under CHIP, Title 21, the request should be approved. 

Here is a helpful chart summarizing the explanation above: 

Qualifying Event Time to Request 

Request to Drop  

Employer Coverage 

Request to Add  

Employer Coverage 

Enrollment in Medicaid 

(Title 19) 

30-31 days Approve, if Section 125 plan 

document includes this 

optional event 

N/A 

Enrollment in State 

CHIP (Title 21) 

At least 60 days Deny, no qualifying event Approve, if premium 

assistance subsidy is being 

provided to help pay for 

coverage 

Loss of Eligibility for 

Medicaid (Title 19) 

At least 60 days N/A Approve, this is a HIPAA 

special enrollment right 

Loss of Eligibility for 

State CHIP (Title 21) 

At least 60 days N/A Approve, this is a HIPAA 

special enrollment right 



 

ADA  Americans with Disabilities Act  

CMS  Centers for Medicare & Medicaid Services  

COBRA  Consolidated Omnibus Budget Reconciliation Act  

DOL  U.S. Department of Labor  

EBSA  Employee Benefits Security Administration  

EEOC  Equal Employment Opportunity Commission  

ERISA  Employee Retirement Income Security Act  

FLSA  Fair Labor Standards Act  

FMLA  Family and Medical Leave Act  

FSA  Flexible Spending Arrangement  

HHS  U.S. Department of Health and Human Services  

HIPAA  Health Insurance Portability and Accountability Act  

HRA  Health Reimbursement Arrangement  

HSA  Health Savings Account  

IRC  Internal Revenue Code  

IRS  Internal Revenue Service  

MLR  Medical Loss Ratio  

OTC  Over-the-counter Item or Drug  

PPACA  Patient Protection and Affordable Care Act (aka health care 

reform)  
  

 

 

 

National Financial Partners (NFP) and its subsidiaries do not provide legal or tax advice. Compliance, regulatory and related content is for general 
informational purposes and is not guaranteed to be accurate or complete. You should consult an attorney or tax professional regarding the application or 
potential implications of laws, regulations or policies to your specific circumstances. 
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