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Health Care Reform Updates

CMS Publishes FAQ on Health Insurance Exchanges and Income Verification

On Aug. 5, 2013, CMS published a frequently asked question (FAQ) relating to the health insurance exchanges (sometimes
also called ?marketplaces?) and income verification, which also addressed advance payments of the premium tax-credit and
cost-sharing reductions. According to the FAQ, on their application, an individual must provide a projected annual household
income. An exchange will use an individual?s federal income tax return and Social Security Administration (SSA) data to
verify an individual?s household income. If the exchange is unable to verify that information, then the individual?s income
claimed on the application will be compared with wage information from employers (provided by Equifax, a consumer credit
reporting agency). If the information is not verified or substantiated by Equifax, then the exchange will request from the
individual an explanation or additional documentation. The individual remains eligible for the affordability program for 90 days,
based on the submitted income and subject to reconciliation at a later date. If the requested documentation is not provided,
the exchange will use IRS and SSA data to determine eligibility (but if that data is unavailable, the exchange must discontinue
any advance payments of the premium tax credit and cost-sharing reductions).

The FAQ does not discuss exchange verification of employer-sponsored coverage, and relates more to the exchanges
themselves. However, the FAQ is helpful for employers that want to better understand the exchanges and for employees who
may have questions relating to the exchanges and income verification.

CMS FAQ

CMS Releases 2013 Culturally and Linguistically Appropriate Services County Data

CMS' Center for Consumer Information and Insurance Oversight (CCIIO) recently released the 2013 list of counties that meet
or exceed the 10 percent threshold of people who are literate only in the same non-English language?known as the
?Culturally and Linguistically Appropriate Services County? (CLAS) data. This list is important for two separate PPACA
requirements:


http://www.hrci.org/
http://www.cms.gov/CCIIO/Resources/Fact-Sheets-and-FAQs/Downloads/income-verification-8-5-2013.pdf

1. Internal and external appeals notifications provided by non-grandfathered group health plans.

A non-grandfathered plan sending an internal or external appeals notification to an address found within one of the counties
listed (that meets the 10 percent threshold for the population being literate only in the same non-English language) must be
aware that the claimant is entitled to certain accommodations. These include a one-sentence statement in the English version
of the naotice in their non-English language indicating how to access the language services provided by the plan, asking
guestions and receiving answers orally (such as through telephone assistance) and receiving assistance with filing claims
and appeals in their non-English language, and upon request, receiving the entire notice in the applicable non-English
language. On the model notices applicable to the internal and external appeals notifications, HHS included the one-sentence
statement available in each of the four languages: Spanish, Chinese, Tagalog and Navajo. The model notices are available
below.

2. Summary of Benefits and Coverage (SBC), regardless of grandfathered status.

PPACA requires the SBC to be presented in a ?culturally and linguistically appropriate manner.? The regulations require
plans or insurers, regardless of grandfathering status, to follow the analogous rules for providing appeals notices in a
culturally and linguistically appropriate manner described above, which requires the English versions of SBCs sent to
individuals residing in specified counties to include a one-sentence statement clearly indicating how to access the language
services provided by the plan or insurer.

The counties in which this must be done are those in which at least 10 percent of the population residing in the county is
literate only in the same non-English language. The 2013 CLAS data is the list of all such U.S. counties. This determination is
based on U.S. Census data and includes four languages: Spanish, Chinese, Tagalog and Navajo.

Written translations of the SBC must be provided upon request in the applicable non-English languages. To assist with
compliance with this language requirement, HHS has provided written translations of the SBC template, sample language
and uniform glossary in the four applicable languages (Spanish, Tagalog, Chinese and Navajo) and may also make these
materials available in other languages.

Finally, on July 24, 2013, HHS simultaneously issued Technical Guidance addressing the fact that plans and insurers are
permitted to calculate the 10 percent threshold for any county on their own, if they so choose, although there is no need to do
so as the 2013 CLAS data can be relied on as a ?safe harbor.? To facilitate such calculations, and for transparency
purposes, HHS provided technical guidance.

2013 CLAS Data

Revised Model Notice of Adverse Benefit Determination

Revised Model Notice of Final Internal Adverse Benefit Determination

Revised Model Notice of Final External Review Decision

Chinese SBC

Navajo SBC

Spanish SBC

Tagalog SBC

Additional SBC Resources (such as Uniform Glossary and Word format) for non-English language SBCs
CMS Technical Guidance?July 24, 2013

Third Circuit Denies Employer?s Request for Relief from Contraceptive Coverage Mandate


http://www.cms.gov/CCIIO/Resources/Fact-Sheets-and-FAQs/Downloads/2013-clas-data.pdf
http://www.dol.gov/ebsa/IABDModelNotice2.doc
http://www.dol.gov/ebsa/IABDModelNotice1.doc
http://www.dol.gov/ebsa/IABDModelNotice3.doc
http://www.cms.gov/CCIIO/Resources/Forms-Reports-and-Other-Resources/Downloads/sbc-template-chinese-second-year-pdf.pdf
http://www.cms.gov/CCIIO/Resources/Files/Downloads/sbc-template-navajo-2.pdf
http://www.cms.gov/CCIIO/Resources/Forms-Reports-and-Other-Resources/Downloads/sbc-template-spanish-second-year-pdf.pdf
http://www.cms.gov/CCIIO/Resources/Forms-Reports-and-Other-Resources/Downloads/sbc-template-tagalog-second-year-pdf.pdf
http://www.cms.gov/CCIIO/Resources/Forms-Reports-and-Other-Resources/
http://www.cms.gov/CCIIO/Resources/Regulations-and-Guidance/Downloads/updated-clas-bulletin-07-24-2013.pdf

In Conestoga Wood Specialties Corp. v. HHS, 2013 WL 3845365 (3d Cir. 2013), the U.S. Court of Appeals for the Third
Circuit denied a for-profit employer?s request for a preliminary injunction to temporarily block enforcement of the
contraceptive coverage mandate while it would litigate the merits of the claim. Previously, the trial court denied the
preliminary injunction and, on appeal, the Third Circuit upheld the denial.

As background, effective for plan years beginning on or after Aug. 1, 2012, PPACA requires non-grandfathered group health
plans to provide coverage for women?s preventive services?including contraceptive services?with no cost to the participant.
On the contraceptive services, there is an exception for religious employers, and a temporary enforcement safe harbor is
available to nonexempt, nonprofit organizations with religious objections (see our article in the July 2nd edition of Compliance
Corner). In the Conestoga case, the for-profit family-owned employer is a manufacturer that runs its business in accordance
with the owners? religious beliefs. The employer sought a preliminary injunction on the basis that providing certain
contraceptive coverage is contrary to the owners? religious teachings and violates the First Amendment of the U.S.
Constitution and the Religious Freedom Restoration Act. A preliminary injunction is to restrain a party from going ahead with
a course of conduct until the case has been decided on its merits. In this case, the course of conduct that Conestoga wanted
was to stop enforcement of the contraceptive coverage mandate until the case has been fully resolved by the court.

The Third Circuit upheld the trial court?s denial of a preliminary injunction, ruling that the employer had failed to demonstrate
a likelihood of success on the merits (one of the requirements of a preliminary injunction). The Court reasoned that the free
exercise of religion clause of the First Amendment does not apply to secular, for-profit corporations because they cannot
?exercise? religion. What makes this type of case different from other cases where a secular corporation has been found to
possess First Amendment rights (specifically freedoms of speech and religion), the Court called the free exercise of religion a
?uniquely human? right, which could not extend to a secular, for-profit corporation. Finally, the Court did not allow the
business owners? free exercise rights to be ?passed through? to the corporation, since the business owners have chosen to
take advantage of the benefits of incorporating their business.

The Third Circuit?s decision is in direct conflict with the Hobby Lobby case recently ruled upon in the Tenth Circuit (see our
article in the July 2nd edition of Compliance Corner). The Tenth Circuit ruled that some for-profit corporations can be
considered ?persons? that can have their own religious beliefs and exercise them. Because of the conflict, it would seem that
this issue is ultimately headed to the U.S. Supreme Court for resolution. However, as there has yet to be a decision on the
merits in the Conestoga case, it is unknown when that might occur.

Conestoga Wood Specialties Corp. v. HHS

State Updates

Arizona

The state of Arizona has notified HHS that it will not be enforcing PPACA. In response, CMS issued a letter on April 1, 2013
to health insurance issuers in Arizona providing filing instructions. HHS has stepped in to require health insurance issuers in
several states (including Arizona) to submit required filings to the federal government since the state has informed CMS that
it is not enforcing one or more of the provisions of the law. While primarily of interest for insurance carriers, employers should
be aware of the status of certain market reform provisions under PPACA, and whether such requirements are being enforced
by the state or the federal government. A state?s decision to not enforce a particular provision of PPACA does not mean that
the requirement will not apply to employers in that state.


http://www2.ca3.uscourts.gov/opinarch/131144p.pdf

CMS Letter to Arizona

California

On Aug. 1, 2013, Covered California, which is California?s health insurance marketplace, announced the carriers, plans and
rates for the SHOP. The SHOP is scheduled to open for enrollment on Oct. 1, 2013, for small employers with 50 or fewer
employees. The coverage would be effective Jan. 1, 2014. Small employers may continue to purchase coverage outside of
the marketplace. However, the small business health care tax credit will only be available for small employers purchasing
coverage through the SHOP.

There are six carriers offering coverage across the state with at least three plan options in each region. Unlike the federally-
facilitated SHOPs, the California SHOP will offer the employee choice model. This means that the employer will choose a
coverage level (bronze, silver, gold or platinum), determine their defined contribution amount, and employees will then select
the plan that best suits their needs among the plan options in the same coverage level.

Press Release
Health Plans and Rates Booklet

Colorado

Due to recent regulatory action, Colorado has repealed Col. Code Reg. sec. 702-4. As a result, employers are not required to
permit employees or their spouses, civil union partners and dependents that are covered under group plans to convert group

plan coverage to individual policy coverage (as was previously required). The new rule is effective for group health plan years
beginning on or after Jan. 1, 2014.

Repealed Col. Code Reg., sec. 702-4

Delaware

On July 15, 2013, Gov. Markell signed HB 162 into law. The law is designed to bring the health insurance provisions of the
Delaware Insurance Code in compliance with PPACA. This includes the following provisions:

e Children are eligible for coverage up to age 26

o Lifetime and annual limits on essential health benefits are prohibited
e Preexisting condition exclusion periods are prohibited

e Waiting periods greater than 90 days are prohibited

An insurer must offer coverage to any employer in the state and must accept any employer that applies for one of its
products. However, an insurer may limit the enrollment periods for a small employer that is unable to comply with a material
provision relating to employer contributions or group participation rules.


http://www.cms.gov/CCIIO/Resources/Training-Resources/Downloads/issuer-form-filing-instructions-04012013.pdf
http://www.healthexchange.ca.gov/Documents/SHOP%20-%20press%20release%20final%20FINAL.pdf
http://www.healthexchange.ca.gov/Documents/Covered%20California%20SHOP%20booklet.pdf
http://www.sos.state.co.us/CCR/Upload/NoticeOfRulemaking/ProposedRuleAttach2013-00739.DOC

The law is effective for plans issued or renewed on or after Jan. 1, 2014. However, please note that many of these provisions
are already effective under federal law (specifically dependent coverage to age 26 and the lifetime limit prohibition).

HB 162

On July 23, 2013, Gov. Markell signed SS 1, a substitute for SB 35, into law. The new law imposes dollar limits on
prescription drug cost-sharing. Specifically, the co-insurance or co-payment fees for specialty tier drugs will be limited to $150
per month for up to a 30-day supply of any single specialty tier drug. Additionally, an insured is permitted to request an
exception to obtain a specialty drug that would not otherwise be available on a health plan formulary. The insurer should
consider the exception if the prescribing physician determines that the formulary drug for treatment of the same condition
either would not be as effective for the individual, or would have adverse effects for the individual or both. The law is effective
for policies issued or renewed on or after Jan. 1, 2014.

SS 1 for SB 35

Maryland

The Maryland Health Benefit Exchange?s Small Health Options Program (SHOP) has delayed the open enrollment for small
employers by three months. SHOP enrollment will now begin Jan. 1, 2014, with a coverage effective date of April 1, 2014,

Timeline

Minnesota

On May 24, 2013. Gov. Dayton approved SF 840, which expands sick leave in Minnesota. Although state law already allows
employees who receive sick leave to use that leave to care for a sick child, SF 840 expands the people for whom an
employee can care for using sick leave. Specifically, employees can now care for a sick spouse, grandparents, siblings,
parents or stepparents and adult children. SF 840 is effective Aug. 1, 2013.

SF 840

Missouri

Missouri has notified HHS that it will not be enforcing certain PPACA provisions relating to health insurance issuers in the
group market. In response, on Apr. 1, 2013, CMS issued a letter to health insurance issuers in Missouri (among several other
states) with instructions relating to the state?s non-enforcement policy. According to the letter, CMS has the responsibility to
enforce those provisions and therefore requires health insurance issuers in Missouri to submit required filings to the federal
government. While primarily of interest for insurance carriers, employers should be aware of the status of certain market
reform provisions under PPACA, and whether such requirements are being enforced by the state or the federal government.


http://www.legis.delaware.gov/LIS/LIS147.NSF/vwLegislation/HB+162?Opendocument
http://www.legis.delaware.gov/LIS/LIS147.NSF/b51f4b5053c30a5c852574480048057a/561af40238a443c885257b81005844f8?OpenDocument
http://marylandhbe.com/wp-content/uploads/2013/06/MHBE_timeline_061713.pdf
http://www.revisor.mn.gov/bills/bill.php?f=SF840&y=2013&ssn=0&b=senate

Importantly, a state?s non-enforcement policy does not mean that the requirement will not apply to employers in that state.

CMS Letter to Missouri

Oklahoma

Oklahoma has notified HHS that it will not be enforcing certain PPACA provisions relating to health insurance issuers in the
group market. In response, on Apr. 1, 2013, CMS issued a letter to health insurance issuers in Oklahoma (among several
other states) with instructions relating to the state?s non-enforcement policy. According to the letter, CMS has the
responsibility to enforce those provisions and therefore requires health insurance issuers in Oklahoma to submit required
filings to the federal government. While primarily of interest for insurance carriers, employers should be aware of the status of
certain market reform provisions under PPACA, and whether such requirements are being enforced by the state or the
federal government. Importantly, a state?s non-enforcement policy does not mean that the requirement will not apply to
employers in that state.

CMS Letter to Oklahoma

Rhode Island

On July 15, 2013, Gov. Chafee signed HB 5354 into law. The bill requires insurance coverage for prescribed, orally-
administered anticancer medication in the same manner as is available for intravenously administered or injected anticancer
medications. The law is effective for policies issued or renewed on or after Jan. 1, 2014.

HB 5354

Texas

On May 25, 2013, Gov. Perry signed SB 1332 into law. The new law amends Texas law regarding employer size to allow
employers to include part-time employees when classified as large or small employers. Previously, only eligible employees
(those working 30 hours per week) were counted, but this bill allows the definitions to be based on total number of
employees. The change brings the state in line with federal definitions regarding classifying employer size for purposes of
PPACA. Specifically, under PPACA, small employers will be classified as those with 100 or less employees (although states
have the right to define a small employer as one with between one and 50 employees, at least until 2016). However, because
Texas specified so, a Texas employer who employs 50 or fewer will be considered a small employer while those employing
more than 50 will be considered a large employer. The new law is effective Sept. 1, 2013.

SB 1332

On June 14, 2013, Gov. Perry signed HB 2929 into law, which stipulates that an insured group health plan cannot limit the
number of days of post-acute care or inpatient care deemed medically necessary due to an acquired brain injury. The new


http://www.cms.gov/CCIIO/Resources/Training-Resources/Downloads/issuer-form-filing-instructions-04012013.pdf
http://www.cms.gov/CCIIO/Resources/Training-Resources/Downloads/issuer-form-filing-instructions-04012013.pdf
http://webserver.rilin.state.ri.us/BillText/BillText13/HouseText13/H5354A.pdf
http://www.legis.state.tx.us/BillLookup/History.aspx?LegSess=83R&Bill=SB1332%20

law is effective Sep. 1, 2013.
HB 2929

On June 14, 2013, Gov. Perry signed SB 1367 into law. The bill abolishes the Texas Health Insurance Pool, which ensured
coverage for high-risk Texans. With PPACA now offering this protection, the state pool is no longer necessary.

SB 1367

On June 14, 2013, Gov. Perry signed HB 3276 into law. The new law requires health benefit plans to provide coverage for
autism spectrum disorder screening and for the treatment of autism spectrum disorder. The new law is effective Sept. 1,
2013.

HB 3276

On Mar. 15, 2013, the Texas Department of Insurance (TDI) issued Commissioner?s Bulletin #B-0008-13 regarding the
TDI?s approach to form and rate review in light of federal law changes effective January 1, 2014. The policy form review
process will focus on compliance with state requirements. However, when addressing complaints, TDI will require insurers
and HMOs to comply with terms of policies they have issued, whether based on federal or state law. Rate review will continue
as it has previously. TDI will look to whether a proposed increase is just, fair and adequate and will review whether the
proposed rate complies with any other specific Insurance Code requirements.

Federal regulations establish geographic rating areas for each state. The regulations established 26 geographic areas for
Texas: one for each of the 25 metropolitan statistical areas (MSA) and one for all areas not part of an MSA. States may
propose alternative geographic rating areas. Texas will not propose an alternative for 2014.

An additional resource for Texas insurance marketplace participants is TDI?s accident and health form checklists.
Commissioner?s Bulletin #B-0008-13

Texas has notified HHS that it will not be enforcing PPACA. In response, CMS issued a letter on April 1, 2013 to health
insurance issuers in Texas providing filing instructions. HHS has stepped in to require health insurance issuers in several
states (including Texas) to submit required filings to the federal government since the state has informed CMS that it is not
enforcing one or more of the provisions of the law. While primarily of interest for insurance carriers, employers should be
aware of the status of certain market reform provisions under PPACA, and whether such requirements are being enforced by
the state or the federal government. A state?s decision to not enforce a particular provision of health care reform does not
mean that the requirement will not apply to employers in that state.

CMS Letter to Texas

Wyoming

Wyoming has notified HHS that it will not be enforcing certain PPACA provisions relating to health insurance issuers in the
group market. In response, on Apr. 1, 2013, CMS issued a letter to health insurance issuers in Wyoming (among several
other states) with instructions relating to the state?s non-enforcement policy. According to the letter, CMS has the


http://www.legis.state.tx.us/BillLookup/History.aspx?LegSess=83R&Bill=HB2929
http://www.legis.state.tx.us/BillLookup/History.aspx?LegSess=83R&Bill=SB1367
http://www.legis.state.tx.us/BillLookup/History.aspx?LegSess=83R&Bill=HB3276
http://www.tdi.texas.gov/forms/form10accident.html
http://www.tdi.texas.gov/bulletins/2013/cc4.html
http://www.cms.gov/CCIIO/Resources/Training-Resources/Downloads/issuer-form-filing-instructions-04012013.pdf

responsibility to enforce those provisions and therefore requires health insurance issuers in Wyoming to submit required
filings to the federal government. While primarily of interest for insurance carriers, employers should be aware of the status of
certain market reform provisions under PPACA, and whether such requirements are being enforced by the state or the
federal government. Importantly, a state?s non-enforcement policy does not mean that the requirement will not apply to
employers in that state.

CMS Letter to Wyoming

Frequently Asked Question

What are the acceptable methods of distribution for the Exchange Notice? May an employer hand deliver
the notice in an enrollment packet?

To begin with, all employers subject to the FLSA must distribute the Exchange Notice to existing employees by Oct. 1, 2013.
Thereafter, the employer must distribute to new employees within 14 days of employment. DOL Technical Release 2013-02
states:

?The notice must be provided in writing in @ manner calculated to be understood by the average employee. It may be
provided by first-class mail. Alternatively, it may be provided electronically if the requirements of the Department of Labor?s
electronic disclosure safe harbor at 29 CFR 2520.104b-1(c) are met.?

Thus, there are only two methods of acceptable distribution: mailed via first class or distributed electronically. Hand delivery is
not permitted.

In regards to electronic distribution, the notice may be sent via email to employees who have electronic access as an integral
part of their job. The employer must take the necessary steps to ensure that the email system:

e Results in actual receipt of transmitted information (which would be satisfied by return receipts or failure to deliver
notices);

e Protects the employee's confidential information;

e Maintains the required style/format/content requirements;

e Includes statement as to the significance of the document; and

e Provides a statement as to the right to request a paper version.

If employees do not have electronic access as an integral part of their job, they may provide the employer with an email
address to provide the notice and they must affirmatively give consent to receive the electronic notice before the electronic
document is provided. The email must explain what documents will be provided electronically, that their consent can be
withdrawn at any time, procedures for withdrawing consent and changing the email address, the right to request a paper copy
of the document, whether there is an applicable fee for the paper copy and what hardware or software will be needed.

In addition, the notice may be posted to a company?s intranet, but a separate notification must still be sent to each employee
notifying them of the document?s availability and the significance thereof. The notification may be a paper document or it may
be electronic (emalil). If it is sent via email, the above procedures must be followed.


http://www.cms.gov/CCIIO/Resources/Training-Resources/Downloads/issuer-form-filing-instructions-04012013.pdf
http://www.dol.gov/ebsa/newsroom/tr13-02.html

Acronyms Glossary

ADA

CMS

COBRA

DOL

EBSA

EEOC

ERISA

FLSA

FMLA

FSA

HHS

HIPAA

HRA

HSA

IRC

IRS

oTC

PPACA

Americans with Disabilities Act

Centers for Medicare & Medicaid Services
Consolidated Omnibus Budget Reconciliation Act
U.S. Department of Labor

Employee Benefits Security Administration

Equal Employment Opportunity Commission
Employee Retirement Income Security Act

Fair Labor Standards Act

Family and Medical Leave Act

Flexible Spending Arrangement

U.S. Department of Health and Human Services
Health Insurance Portability and Accountability Act
Health Reimbursement Arrangement

Health Savings Account

Internal Revenue Code

Internal Revenue Service

Over-the-counter Item or Drug

Patient Protection and Affordable Care Act (aka Health Care

Reform)
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